The influence of the Scottish Enlightenment on
American Constitutionalism

It has always been obvious that several of
the framers of the US Constitution, who
drafted it at the Philadelphia Convention
in 1787, were well read in English consti-
tutional history. For instance, the rules on
impeachment (US Constitution Article I
Sections 2 and 3) are derived from the rules
put in place in England after the parlia-
mentary victory in the English civil wars of
1642-9. Thomas Jefferson’s Manual of Par-
liamentary Practice, first compiled when he
was Vice-President between 1797 and 1801,
and periodically revised, lists the English
precedents for the impeachment clauses in
Section 53, paragraphs 6o1-20". Several of
the state ratifying conventions complained
that the original constitution did too lit-
tle to protect individuals from officers of
the state. Again, the drafters of the Bill of
Rights (the first ten amendments of the US
Constitution, ratified in 1791) turned to
English precedents. For instance, the VII-
I'"* Amendment (‘Excessive bail shall not be
required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted’)
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derives directly from the English Bill of
Rights of 1689, which states, "That excessive
bail ought not to be required, nor exces-
sive fines imposed; nor cruel and unusual
punishments inflicted’. The English bill of
Rights was drawn up after the flight of King
James II (James VII of Scotland) in 1688. A
Convention Parliament, meeting on its own
initiative without a monarch to convene it,
offered the English throne to William of
Orange and his wife Mary, imposing a set of
conditions embodied in the Bill of Rights.
An entirely separate but formally similar
process took place in Scotland, where the
Claim of Rights Act 1689 imposed a dif-
ferent set of conditions on William and
Mary. They accepted both the English and
the Scottish conditions. Clearly, the law-
yers and historians among the American
Framers saw themselves in a very similar
position to that of the English Parliament
0f1689. They had deposed a king, and were
writing a new constitution. It is no surprise
that they took some of its wording from the
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nearest there was to a written English con-
stitution.

However, the Scottish constitutional
tradition was distinct. The Scots chose Wil-
liam and Mary on their own terms. The dif-
ferences between the English and Scottish
contracts between parliament and mon-
arch could only be resolved by the Union of
1707, which created the kingdom of Great
Britain. How familiar were the US Framers
with Scottish constitutional argument?

Three of the most influential American
players had direct Scottish links. James
Wilson, a signatory of both the Declaration
of Independence and the US Constitution,
was born in Scotland in 174.2. He attended
the Universities of St. Andrews and Glas-
gow, although, as was common in the 18"
century, he did not take a degree. He emi-
grated to Pennsylvania in 1766. In the 1787
Convention he was regarded as one of the
most learned delegates. His intellectual
equal, James Madison, was educated at the
College of New Jersey (now Princeton) by its
principal, John Witherspoon, who had been
aprominent Scottish intellectual before his
emigration to the USA. And Jefferson, who
wrote the Declaration of Independence,
was also educated by a Scot, William Small,
at the College of William & Mary. Jefferson
was not at the Constitutional Convention
because he was US Minister in Paris from
1784, to 1789. But he played a large part in
constitutional interpretation, not only
through his Manual already mentioned, but
in a (now) famous letter which, as Presi-
dent, he sent to a committee of Baptists in
Danbury, Connecticut, on the interpreta-
tion of the First Amendment.

In a short paper there is no space to
trace all the Scottish influences on all of
the US Founding Fathers. We concentrate
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therefore on two Scots — David Hume and
Adam Smith — and two Americans — Madi-
son and Jefferson.

Adam Smith was not present at the Phil -
adelphia convention of 1787. No delegate
there seems to have referred in the debates
either to his Theory of Moral Sentiments® or to
his Wealth of Nations®, which includes a full
discussion of United States’ politics, nor
is he referred to in the standard selections
of letters, commentaries, and speeches
in state ratifying conventions. The online
Founders’ Constitution* contains one very
relevant extract from The Wealth of Nationsd:
Smith’s argument against David Hume that
liberty is best secured by religious plural-
ism, not by an established church. But the
editors of the Founders’ Constitution do not
trace the link from Smith to the Constitu-
tion, specifically to the Establishment and
Free Exercise Clauses of the First Amend-
ment: «Congress shall make no law re-
specting an establishment of religion, or
prohibiting the free exercise thereof...».

This paper aims to fill that gap6.

Church-State Relations in Scotland

Jefferson’s teacher William Small and
Madison’s teacher John Witherspoon stood
for the liberal and conservative Scottish
traditions, respectively. Witherspoon nev-
ertheless taught the work of the ‘infidel’
Hume. And Smith held a public discussion
with Hume in the pages of The Wealth of Na-
tions: Hume had argued for establishment
of religion; Smith argued against it?.

The Scottish Enlightenment started as
a dialogue about church and state. Calvin-
ism, the creed of the Church of Scotland,
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involves a set of beliefs about personal
responsibility to a God who punishes un-
righteousness with eternal punishment,
and rewards the elect with eternal life®. But
it also encompasses a set of beliefs about
church and state. It is triply anti-hierar-
chical. All ministers are of equal stand-
ing. Church government is in the hands of
ministers and lay elders with equal author-
ity. And the doctrine of the two kingdoms
states that the civil magistrate has a duty to
protect the church but no right to interfere
in it. In 1596, the real founder of Scottish
Calvinism, Andrew Melvill(e)?, grabbed
the sleeve of King James VI (later James I of
the United Kingdom) to make his point:

And thairfor Sir, as divers tyms befor, sa now
again, I mon tell yow, thair is twa Kings and twa
Kingdomes in Scotland. Thair is Chryst Jesus the
King, and his Kingdome the Kirk, whase subject
King James the Saxt is, and of whase Kingdome
nocht a king, nor a lord, nor a heid, bot a mem-
ber!... the quhilk na Christian King nor Prince
sould controll and discharge, but fortifie and
assist, utherwayes nocht fathfull subjects nor
members of Chrystlo,

This quotation exemplifies the anti-
Erastian character of the Church of Scot-
land. Among the most important disagree-
ments between Scotland and England were
the efforts of James VI/I and Charles I and
IT to impose government-appointed bish-
ops onthe presbyterian Church of Scotland,
which had been governed by assemblies
since the time of the Reformation"'. Eng-
lish politicians were more comfortable with
Erastianism, as bishops had long been ap-
pointed by the crown and sat in the House of
Lords'?. The question concerns the degree
of subordination of the established church
to the state; in England, where the mon-
arch was supreme governor of the Church

of England, the church was subordinate; in
Scotland, it was not.

In 17th-century Scotland, civic officials
were nevertheless called upon to fortify and
assist Christ’s Kirk with numerous flog-
gings and hangings. As late as 1697, an Ed-
inburgh student, Thomas Aikenhead, was
hanged for blasphemyl3. But the Revolution
settlement of 1689-1707 had a dramatic ef-
fect on state and church in Scotland. It re-
moved the threat of a hostile state church
being imposed'4. Religious freedom for the
presbyterian Church of Scotland was guar-
anteed by the Act of Union 1707'5. But this
was part of removing the state altogether
from Scottish public life. Scotland became
aweak state remotely governed by agents of
the UK executive'®. No officer of the state
was available to fortify Christ’s Kirk by
hanging blasphemers.

This vacuum allowed the liberals Fran-
cis Hutcheson and Smith, and the athe-
ist Hume, to survive and to write (more or
less) unmolested. Francis Hutcheson made
the first essential move in the secular eth-
ics of the Scottish Enlightenment'?. Smith
would secularize ethics further;
would take religion out of ethics altogether.
Hume was open about his skepticism in
various writings, including the attack on
miracles as a ground of belief in the Enquiry
concerning Human Understandinglg, and two
later works, The Natural History of Religion'9
and the posthumous Dialogues concern-
ing Natural Religion®*°. On his death-bed
he imagined himself arguing with Charon,
the ferryman of the dead. Smith published
an affecting but sanitized version of what
Hume said®'. The unsanitized version that
Hume gave to Smith, who passed it onin a
letter to his politician friend Wedderburn,
runs:

Hume
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I thought I might say, Good Charon, I have been
endeavouring to open the eyes of people; have
a little patience only till I have the pleasure of
seeing the churches shut up, and the Clergy sent
about their business;. But Charon would reply,
O you loitering rogue, that wont happen these
two hundred years; do you fancy I will grant you
a lease for so long a time? Get into the boat this
instant?,

Hume's atheism was too strong for
Smith, who was deeply embarrassed by his
friend’s deathbed request to publish the
Dialogues, and squirmed out of the obliga-
tion to do s023.

By 1760, then, Scottish philosophers
had challenged orthodox Melvillean Cal-
vinism from both deist (Hutcheson, Smith)
and atheist (Hume) standpoints. Two of the
three standpoints were institutionalized as
factions of the Scottish church. (Hume was
beyond the pale). The "Moderates’ were a
group of ministers in Edinburgh who seized
control of the General Assembly in 1750
and retained it until the 1830s, when they
were overthrown by the majority "Popular’
or ‘Evangelical’ (i.e., orthodox Calvinist)
party>4. In The Wealth of Nations, Smith viv-
idly characterizes the Moderates and Evan-
gelicals as 'Loose’ and "Austere’ respec-
tively, and offers a Humean natural history
of their religions®. Austere Calvinists are
austere about drink and sex. This benefits
the poor, who can be ruined by drink and
sex, and therefore they have a material in-
terest in binding themselves to the mast of
austerity. The rich can afford to be Loose:
drink and sex are superior goods.

In Aberdeen, there were two universi-
ties, one each for the Loose and Austere?°.
Jefferson’s teacher William Small attended
the Austere university (Marischal College)
but listened to Loose lecturers from the
other one (King's College). When Small
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was a student, Thomas Reid at King’s was
developing what became Scottish ‘common
sense’ philosophy, a middle way between
austere Calvinism and Humean skepti-
cism®?. Small also picked up, and trans-
mitted to Jefferson at William & Mary, what
Jefferson describes as ‘the first ... ever ...
regular lectures in Ethics, Rhetoric & Belles
Lettres’ given there®.

We hypothesize that Small’s lectures at
the College of William and Mary on ethics,
rhetoric, and belles letters derived from
Adam Smith’s Edinburgh lectures of the
same title. Student copies of them circulat-
ed around Scotland??. The lectures on eth-
ics found their way into Smith’s Theory of
Moral Sentiments>°. The Lectures on Rheto-
ric and Belles-Lettres were discovered, in a
student copy, in 1958.

Thus three recent Scottish models of
church-state relations were available to the
Framers at Philadelphia and to the draft-
ers of the Bill of Rights. The Bill of Rights
was required when several state ratifying
conventions tried to make their ratification
of the original constitution contingent on
amendments that would protect the indi-
vidual more fully against the executive than
the original document was felt to do®'. The
atheist model (religion is a potential source
of trouble, to be controlled by the state in
the interests of social peace) is explicit in
Hume. It may be implicit in Jefferson’s
thought at the time, but he never stated it in
public so far as we know. It was not in con-
tention for polite discussion in America,
unlike in France.

A Calvinist model was already in force
in Massachusetts and Connecticut®®. Ar-
ticle IT of the Massachusetts constitution,
drafted by John Adams®, stated that it was
the right and duty of every member of the
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commonwealth to worship God and that
no one would be «hurt, molested, or re-
strained» for worshipping «in the manner
and season most agreeable to the dictates of
his own conscience», so long as he or she
did not «disturb the public peace or ob-
struct others in their religious worship>».
Article III, however, permitted the leg-
islature to «authorize and require>» local
governments «to make suitable provision,
at their own expense, for the institution of
the public worship of God and for the sup-
port and maintenance of public Protestant
teachers of piety, religion and morality in
all cases where such provision shall not be
made voluntarily» .

Those two states®* therefore had an es-
tablished church but offered (some) free
exercise of religion. To be sure, Boston in
1780 was not Edinburgh in 1697. Adams’
constitution offers toleration to ‘every de-
nomination of Christians’5. But each town
had the duty of supervising public Protes-
tant worship and schooling and of insur-
ing that there were teachers of religion if
none were provided voluntarily. Andrew
Melvill would not have liked Adams’ con-
stitution; but he would have preferred it
to the Virginians’ (below). Adams’ Con-
stitution recognizably fortifies and assists
the congregational church of each town in
Massachusetts. Other states, notably Rhode
Island and Pennsylvania, protected free
exercise but denied establishment3. This
was a cardinal point for Roger Williams,
the founder of Rhode Island’?. After being
expelled from Massachusetts for his "sepa-
ratist” views, Williams obtained charters
for Rhode Island which protected religious
pluralism there. Below we discuss (but re-
ject) the contention that Williams laid the

foundation stones of Jefferson’s now fa-
mous wall of separation.

Madison’s Transmission of Enlightenment
Principles

State support for denominational schooling
was anathema to Jefferson and Madison. It
brought them together for their first joint
campaign in Virginia, against a bill levying
a state tax to support teachers of Christian-
ity and produced Madison’s famous Memo-
rial and Remonstrance against Religious As-
sessments38.

The first of fifteen points offered in
support of the remonstrance is also the first
prequel, not only of Federalist 10, but of the
radical interpretation of the Establishment
Clause espoused by President Jefferson
in his letter to the Danbury Baptist Asso-
ciation of 1802%9. Point one acknowledges
the problem of majority tyranny (it was no
doubt designed to appeal to the minority
lobby of Baptists in Virginia). It provides
that «Religion... must be left to the convic-
tion and conscience of every man» and that
itis «aninalienable right», echoing article
16 of the Virginia Declaration of Rights*°.
Madison continues,

[N]o other rule exists, by which any question
which may divide a Society, can be ultimately
determined, but the will of the majority; but it
is also true that the majority may trespass on the
rights of the majority4“l.

Point 2 has an echo of Andrew Melvill, but
mostly it, too, looks forward to Danbury.
Madison converts Melvill's statement,
made to James VI/I in person, into a gen-
eral principal of political philosophy but
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Draft of the Declaration of Independence of the United
States of America (July 4. 1776)

in stronger language, arguing that if the
sovereign lacks power to interfere in re-
ligion, then the legislature, its ‘creatures
and viceregents’ cannot have that author-
ity#*. «Rulers who are guilty of such an en-
croachment, exceed the commission from
which they derive their authority, and are
Tyrants», rather than ‘sillie vassals’. More-
over, people who submit to such encroach-
ments upon inalienable rights ‘are slaves’.
The legislature cannot invade an area for-
bidden to the sovereign people; when it
does it harms itself and those who comply
with the law.

Finally, Point 7 is pure Adam Smith.
Smith’s only statement on organized reli-
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gion is in Book V, Chapter 1, Part III, Of the
Expence of publick Works and publick Institu-
tions43. There he makes the point that reli-
gionis notthekind of public good that mer-
its government funding, as the military or
education do; quite the contrary44. He ar-
gues that clergy subsidized by the state «are
apt gradually to lose the qualities, both good
and bad, which gave them authority and in-
fluence with the inferior ranks of people»
and when confronted with competing sects
«feel themselves as perfectly defenseless
as the indolent, effeminate and full fed na-
tions of the southern parts of Asia, when
they were invaded by the active, hardy, and
hungry Tartars of the North»%5. In fact, a
government-subsidized, religious monop-
oly threatens the security of the state:

When the authorised teachers of religion propa-
gate through the great body of the people doc-
trines subversive of the authority of the sovereign,
it is by violence only, or by the force of a standing
army, that h intain hi ity 46

y, that he can maintain his authority*".

Compare Madison:

During almost fifteen centuries has the legal es-
tablishment of Christianity been on trial. What
have been its fruits? More or less in all places,
pride and indolence in the Clergy, ignorance and
servility in the laity, in both, superstition, big-
otry and persecution?,

Madison goes on to question the cred-
ibility of those who both point to the age of
the ‘greatest lustre’ of Christianity as the
period before it became established, and
who at the same time <«predict its down-
fall’ should they be forced to return to the
primitive State in which its Teachers de-
pended upon the voluntary rewards of their
flocks; [o]ln which side ought their testi-
mony to have greatest weight, when for or
when against their interest?>48, Smith’s
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ideal system advocates exactly the kind of
religious competition Madison does:

[T]f politics had never called in the aid of reli-
gion... it would probably have dealt equally and
impartially with all the different sects, and have
allowed every man to chuse his own priest and
his own religion as he thought proper. There
would in this case, no doubt, have been a great
multitude of religious sects. Almost every dif-
ferent congregation might probably have made
a little sect by itself, or have entertained some
peculiar tenets of its own. Each teacher would
no doubt have felt himself under the necessity of
making the utmost exertion, and of using every
art both to preserve and to increase the number
of his disciples?9.

Religious competition, left to itself, is
capable of promoting the individual in-
terests of those, including the clergy, who
benefit from it; government involvement
skews incentives and leads to unintended,
adverse consequences.

The second prequel to Federalist 10 and
the letter to the Danbury Baptists is Vices of
the Political System of the United States, the
briefing note which Madison wrote for the
Virginia delegation before the Constitu-
tional Convention started>°. In it, Madison
is concerned to see not only why Congress
and the states had been unable to coor-
dinate national government but also why
the individual states had made bad laws>'.
He identifies two sources of the bad legis-
lation: the representative bodies and the
people themselves5®. The difficulty with
the people is that they «are divided into
different interests or factions, as they
happen to be creditors or debtors — Rich
or poor — husbandmen, merchants or
manufacturers — members of different re-
ligious sects. .. &c &c» 5.

The problemisto preventthese factions,
when they form a majority, from <«unjust

violations of the rights and interests of the
minority>>5‘f. Madison considers means of
checkingthisimpulse: first, recognitionthat
thegood ofthe factionlies primarilywith the
good of societyasawhole, whichis too often
unheeded’ and second, concern for char-
acter. In individuals, character is impor-
tant; however, in large groups it is less so:

Is it to be imagined that an ordinary citizen
or even an assembly-man of Rl[hode] Island
in estimating the policy of paper money, ever
considered or cared in what light the measure
would be viewed in France or Holland; or even in
Mass[achuset]ts or Connect[icut]?

The third candidate is religion, which
also fails to impose an adequate constraint
on faction%. Unlike character, religion
fails even to constrain individuals, who may
think it imposes an affirmative duty to force
their beliefs on others and to violate the
rights of minorities.

He argues that when acting on oath, "the
strongest of religious Ties’, individuals
in popular assemblies have approved acts
against which their individual consciences
would have revolted. He continues,

When indeed Religion is kindled into enthusi-
asm, its force like that of other passions, is in-
creased by the sympathy of a multitude... [A]
s religion in its coolest state, is not infallible, it
may become a motive to oppression as well as a
restraint from injustice. Place three individuals
in a situation wherein the interest of each de-
pends on the voice of the others, and give to two
of them an interest opposed to the rights of the
third? Will the latter be secure? The prudence of
every man would shun the danger.

Rather than increasing the tendency
of legislatures to legislate for «the general
and permanent good of the Community>»,
religion detracts from it.
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More than the germ of Federalist 10 is
here. The Federalist Papers were projected
by Alexander Hamilton and John Jay as a
series of articles in the New York newspa-
pers designed to convince wavering mem-
bers of the NY ratifying convention to sup-
port the Constitution5°. Federalist 10 had
to be composed in a hurry, and Madison
simply took the arguments of this section
of 'Vices’, dropped some (but not all) of the
references to religion, and polished it for
the newspapers.

Factions have led to bad laws in the indi-
vidual states57. They could be abolished by
eliminating liberty, which would be worse
than the evils to which they give rise, or by
making everyone’s interests coincide®.
Given especially the divergence of interests
in property (‘Those who are creditors and
those who are debtors... A landed inter-
est, a manufacturing interest, a mercantile
interest’9), but also the «zeal for different
opinions concerning religion, the causes
of faction cannot be removed»; therefore,
«relief is only to be sought in the means
of controling its eﬁects>>6°. Thus, it is nec-
essary either to prevent a majority from
sharing interests or to prevent the majority
from oppressing the minority(”. Alarge re-
public ("a Government in which the scheme
of representation takes place’) does both:
first, the representatives are sufficiently
numerous to bar the cabals of a few and at
the same time sufficiently small to elimi-
nate confusion; in addition, the electors
are numerous enough to make it difficult
to fix elections; finally, interests are suffi-
ciently numerous and diverse that they will
beunable to agree on a minority to oppress,
either by acting together or by communi-
cating their desire to do so (‘where there
is a consciousness of unjust or dishonor-
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able purposes, communication is always
checked by distrust’). He continues,

The influence of factious leaders may kindle a
flame within their particular States, but will be
unable to spread a general conflagration through
the other States: a religious sect may degener-
ate into a political faction in a part of the Con-
federacy; but the variety of sects dispersed over
the entire face of it, must secure the national
Councils against any danger from that source: a
rage for paper money, for an abolition of debts,
for an equal division of property, or for any other
improper or wicked project, will be less apt to
pervade the whole body of the Union, than a par-

ticular member of it.. ,62

Adam Smith had made a nearly identi-

cal point eleven years earlier®:

The interested and active zeal of religious teach-
ers can be dangerous and troublesome only
where there is either but one sect tolerated in the
society, or where the whole of a large society is
divided into two or three great sects; the teach-
ers of each acting by concert, and under a regu-
lar discipline and subordination. But that zeal
must be altogether innocent where the society
is divided into two or three hundred, or perhaps
into as many as a thousand small sects, of which
no one could be considerable enough to disturb
the public tranquility. The teachers of each sect,
seeing themselves surrounded on all sides with
more adversaries than friends, would be obliged
to learn that candour and moderation which is so
seldom to be found among the teachers of those
great sects whose tenets, being supported by the
civil magistrate, are held in veneration by almost
all the inhabitants of extensive kingdoms and
empires, and who therefore see nothing round
them but followers, disciples, and humble ad-
mirers®4.

Ample evidence supports the life-long
influence that Adam Smith and the Scottish
Enlightenment exercised over Madison. In
May 1818 he gave an address before the Ag-
ricultural Society of Albermarle, in which



McLean, Peterson

he treated agriculture as a period in the
stadial history65 that had been a device for
both Adam Smith and Adam Ferguson®®.
In February 1835, the year before his death,
the English utilitarian philosopher Harriet
Martineau visited him, and during their
conversation he «declared himself per-
fectly satistied that there is in the United
States a far more ample and equal provision
for pastors, and of religious instruction for
the people, than could have been secured by
a religious establishment of any kind» 7.
Just as one central problem of civil gov-
ernment is the potential for capture by mer-
cantile interests like the monopolies that
operate in the colonies for Smith; so, too,
the domestic problem is one of capture by
factions, even when they constitute a ma-
jority. One of the major risks here, for the
eighteenth-century political theorist, is that
a religious faction will capture the govern-
ment. Competition among religious and
other groups will reduce the probability of
that happening. Madison's theory of fac-
tion, presented in Federalist 10, grows out of
a concern with religious faction that springs
directly from the writings of Adam Smith.

James Madison and the Constitution

There was little discussion of religion at the
Philadelphia Convention. The best-known
was Benjamin Franklin’s perhaps sarcastic
suggestion that sessions should be opened
with prayers68. The only mention of reli-
gion in the original constitution specifies
those who «shall be bound by Oath or Af-
firmation, to support this Constitution; but
no religious Test shall ever be required as
a Qualification to any Office or public Trust

under the United States»®9. For a question
that had caused thousands, perhaps mil-
lions, of deaths in Europe, the discussion
was remarkably perfunctory. From Madi-
son’s Notes on August 30:

Art: XX. taken up--"or affirmation” was added
after "oath.”

Mr. Pinkney. moved to add to the art:--"but no
religious test shall ever be required as a qualifi-
cation to any office or public trust under the au-
thority of the U. States™

Mr. Sherman thought it unnecessary, the pre-
vailing liberality being a sufficient security agst.
such tests.

Mr. Govr. Morris & Genl. Pinkney approved the
motion,

The motion was agreed to nem: con:?°.

Note that ‘or Affirmation’, an impor-
tant saving for Quakers and other sects who
refused to take oaths, was added with ap-
parently no discussion at all. The only mild
dissent to the prohibition of religious tests
came from a New Englander, Roger Sher-
man, representative of a state (Connecti-
cut) that had an established church.

However, one of the pressures for what
became the Bill of Rights came from those
who argued (whether sincerely or strategi-
cally) that the original constitution did not
offer sufficient protection of rights". In the
Virginia ratifying convention, Madison ar-
gued that explicit protection of religion was
unnecessary, repeating his argument from
Federalist 10 that an extended republic
would secure religious liberty?®. Neverthe-
less, Virginia forwarded a draft amendment
that echoed the language of Madison’s own
Memorial and Remonstrance:

Twentieth, That religion or the duty which we
owe to our Creator, and the manner of discharg-
ing it can be directed only by reason and convic-
tion, not by force or violence, and therefore all
men have an equal, natural and unalienable right

183



to the free exercise of religion according to the
dictates of conscience, and that no particular re-
ligious sect or society ought to be favored or es-
tablished by Law in preference to 0thers73.

Madisontherefore changed his position.
In the first Congress, he was not elected to
the Senate because of opposition from his
anti-federalist enemy in the Virginia leg-
islature, Patrick Henry?4. He was elected to
the House of Representatives, and became
the floor manager for what became the Bill
of Rights. He based his draft on propos-
als that had been made by several states
in their ratifying conventions (and also by
North Carolina, which had refused to ratify
until a bill of rights had been added).

Madison’s conduct in the events that led
to the Establishment Clause became part
of the school-prayer debate in the United
States Supreme Court in 199275, In Lee .
Weisman, the majority onthe Supreme Court
held a school’s commencement ceremony
unconstitutional under the Establishment
Clause. Justice Scalia, in his dissent, ac-
cepted the claims of the school district that
the Establishment Clause should be inter-
preted based upon contemporary practice
at the time of its adoption and pointing to
indicators that the founders did not object
to non-sectarian prayer’®. These include
President Washington's, Madison’s and
Jefferson’s invocations of God in their in-
augural addresses and the practice of «al-
most every President» in issuing thanks-
giving proclamations??.

Every opinion in the case contains ref-
erences to Madison. Justice Kennedy re-
fers to the Memorial and Remonstrance in
support of his position that Madison did
not intend the Establishment Clause solely
as protection for minorities, which might
support a non-preferential interpretation
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of the clause; instead, establishment was
inherently damaging: «[E]xperience wit-
nesseth that ecclesiastical establishments,
instead of maintaining the purity and effi-
cacy of Religion, have had a contrary opera-
tion»78. Justice Blackmun relies upon the
passage that we have said echoes Andrew
Melvill, arguing that those who use religious
authority to pursue secular ends «exceed
the commission from which they derive
their authority and are Tyrants. The People
who submit to it are governed by laws made
neither by themselves, nor by an author-
ity derived from them, and are slaves»79.
However, it is left to Souter to rebut Scalia’s
historical arguments.

He does so first by tracing the legisla-
tive history of the establishment clause®®.
Introduced by James Madison in terms that
would have prohibited state, as well as na-
tional, establishments, it said, «[t]he civil
rights of none shall be abridged on account
of religious belief or worship, nor shall any
national religion be established, nor shall
the full and equal rights of conscience be in
anymanner, oronanypretext,infringed» b,
Samuel Livermore, a representative from
Connecticut (where Congregationalism was
established), amended it in the Committee
of the Whole to provide, «Congress shall
make no laws touching religion, or infring-
ing the rights of conscience»®?, and it was
further narrowed before it went to the Sen-
ate, but the term ‘establish’ was inserted:
«Congress shall make no law establishing
Religion, or prohibiting the free exercise
thereof, nor shall the rights of conscience
be infringed»83. The first version in the
Senate was expressly non-preferential:
«Congress shall make no law establishing
One Religious Sect or Society in preference
to others, nor shall the rights of conscience
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Protestant Association marching toward the House of Commons, June 2 1780

be infringed»&f. That version was dropped
infavor of the House version, minusits final
clause concerning conscience. However,
before being sent back to the House, it was
modified again, so that it read, «Congress
shall make no law establishing articles of
faith or a mode of worship, or prohibiting
the free exercise of religion>>85. The House
rejected this version and called for a confer-
ence, where the House conferees prevailed,
so that the final version, sent to the States
for ratification, provided, «Congress shall
make no law respecting an establishment
of religion or prohibiting the free exercise
thereof».

The changes between the introduction
of the amendment and its approval by Con-
gress restricted its applicability to Con-
gress, whereas Madison had intended for it
to apply to the states®®. However, by omit-
ting references to "a religion’, "a national

religion’, ‘one religious sect’ or “articles of
faith’ (admittedly in the context of inter-
chamber negotiation), Congress made it
clear that non-preferential establishment
was not an option. Justice Souter went even
further, however, relying on Madison’s
most candid writings on establishment,
and argued that Madison disapproved of
military and congressional chaplains paid
with public money®?. At the same time, he
signaled to Scalia and the ‘originalists’ on
the court that more drastic approaches to
the Establishment Clause were not only
possible, they were historically justifiable.
In 2005 the debate was repeated in an ab-
breviated form, and a majority of the jus-
tices supported Souter’s reasoning®®.

The difficulty with Justice Scalia’s posi-
tion on this issue is that he selects on the
dependent variable, emphasizing only ac-
tions like the proclamations of fast and
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thanksgiving by George Washington and
John Adams that support his position89.
However, Thomas Jefferson refused to is-
sue such proclamations, and James Madi-
son, who issued them, later repudiated his
actions?®. Jefferson also believed that most
southerners would find his radical version
of non-establishment acceptable, that it
was only New England that might object.
Thus, the uniform continuity of behavior
that Justice Scalia finds is simply not
there?'. As Martha Nussbaum has argued,
Scalia’s position lacks historical or philo-
sophical moorings9?.

Constitutional politics require super-
majorities: two-thirds of both houses of
Congress (forty-three representatives and
eighteen senators in 1789) must propose
textual amendments9>. Such a super-ma-
jority could not be found either for Madi-
son’s universal prohibition of state estab-
lishments like those in Massachusetts,
Connecticut and New Hampshire or for the
non-preferential establishment advocated
inthe Senate. Nor was liberty of conscience
explicitly protected. At least the forty-third
representative (serving on the conference
committee) objected to non-preferential
establishment, and we hypothesized that
there was even less support for universal
disestablishment in 1789. But inclusion of
a Lockean conception of ‘conscience’ also
failed to meet the political requirements of
the day.

Thomas Jefferson and the Danbury Baptists
The best-known justification of a strict in-

terpretation of the Establishment and Free
Exercise Clauses, which followed Madison’s
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efforts in the First Congress and which has
been quoted in Supreme Court opinions
from the beginning of First Amendment
jurisprudence as though it were part of the
Constitution itself94, is President Thomas
Jefferson’s letter of January 1, 1802 to the
committee of the Danbury (CT) Baptist As-
sociation:

Believing with you that religion is a matter which
lies solely between man and his God, that he
owes account to none other for his faith or his
worship, that the legitimate powers of govern-
ment reach actions only, and not opinions, I
contemplate with sovereign reverence that act of
the whole American people which declared that
their legislature should “make no law respect-
ing an establishment of religion, or prohibiting
the free exercise thereof,” thus building a wall of
separation between Church and State 9.

As often with Jefferson, behind the
ringing words lies shrewd calculation. Re-
cent discoveries by the staff of the manu-
script division of the Library of Congress
throw light on the calculation9®. Declaring
himself ‘averse’ to dealing with petitions97,
Jefferson nevertheless found that of the
Danbury Baptists a handy peg on which to
hang a political argument against the Fed-
eralist Party. His original draft continues:

Congress thus inhibited from acts respecting
religion, and the Executive authorised only to
execute their acts, I have refrained from pre-
scribing even those occasional performances of
devotion, practiced indeed by the Executive of
another nation as the legal head of its church,
but subject here, as religious exercises only to
the voluntary regulations and discipline of each
respective sectd®,

This was raw politics. Jefferson had nar-
rowly won the bitterly contested election
of 1800. The Federalists had charged him
with atheism and had taunted him to de-
clare a proclamation of thanksgiving for the
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recently announced peace between Britain
and France. Knowing that he would never
do so, they planned to use such refusal as
yet further evidence of Jefferson’s atheism.
Jefferson’s draft reply pointedly referred to
the Executive of another nation — by which
he meant King George III. So to the op-
position’s Atheist! he retorted Monarchist!
Jefferson’s argument is that an established
church is a slippery slope back to monar-
chism. However, as he told Attorney-Gen-
eral, Levi Lincoln, the draft ‘is at present
seasoned to the southern taste only’99. Lin-
coln advised him that this paragraph would
do him harm in New England, where civic
feasts, proclamations, and fasts, were part
of ordinary life'°°. Jefferson therefore de-
leted it.

The Danbury Baptists did not publicize
Jefferson’s reply. Other New England Re-
publicans did, but it did not become na-
tionally famous until cited, with a crucial
mistranscription, by Chief Justice Waite in
Reynolds v. United States in1879'°". Numer-
ous documents from Jefferson and Madi-
son, notably the letter to Levi Lincoln just
quoted, makeit clearthatthe Establishment
and Free Exercise clauses were products of
a coalition between the deists Madison and
Jefferson and separatist evangelical sects
including Quakers and Baptists. Although
Jefferson took care to implicate the Dan-
bury Baptists in his version (‘Believing with
you’, he begins, going on to reflect some of
their separatist views back to them), the
Danbury Baptists apparently did not want
to play his game'?. Perhaps they found
even the toned-down version of the letter
that they received to be too political.

The Establishment Clause, recall, opens
«Congress shall make no law respecting an
establishment of religion, or prohibiting

the free exercise thereof» . This did not pre-
vent the states from making, or continuing,
such laws. Massachusetts and Connecticut
still had pro-establishment clauses in con-
stitutions. That is why Jefferson underlines
their in his letter'®3. The legislative history
of the clauses (above) shows that the coali-
tionwhich drafted themincluded some New
Englanders who wanted to preserve state
establishment, including from any threat of
national establishment of a different sect to
theirs. Jefferson’s Danbury letter was thus
an installment in the war on two fronts that
Adam Smith had picked with David Hume,
on the one hand, and the Evangelicals, on
the other, twenty-five years earlier. Jeffer-
son was as always less cautious than Madi-
son. Observe the reference to ‘a matter
which lies solely between man and his God’
(our italics). Your God may differ from my
God, a probably unpopular proposition for
most New England voters in 1802'°4. Levi
Lincoln may have done his president a dis-
service by allowing that phrase to remain in
as well, and that may go some way to explain
its non-publication by its audience in Dan-

bury.

Toleration, Conscience and Adam Smith

Alternative sources proposed for Jeffer-
son’s ‘wall of separation’ include Richard
Hooker’s Laws of Ecclesiastical Polity*®s,
the writings of Roger Williams or of the
Scots-born propagandist James Burgh,
and Locke’s Letter Concerning Toleration*°®.
Hooker uses the phrase pejoratively, as a
characterization of dissenters’ arguments,
which he ‘could easily demolish™°7. Al-
though Jefferson owned (by 1815) a copy

187



of Hooker'°®, Hooker, an Erastian, opposed
separation. The passage comes from the
same paragraph as his famous statement
that «there is not any man of the Church of
England but the same man is also a mem-
ber of the commonwealth; nor any man a
member of the commonwealth which is not
also of the Church of England»'°9. It seems
unlikely that Jefferson took his metaphor
from that source.

John Locke’s Letter is widely under-
stood as the precursor of religious freedom
in the United States, and it certainly lies
within the broad outlines of the enlight-
enment argument for religious freedom.
However, Locke’s explicit, and necessary,
reliance on religious arguments to support
his claim for toleration had more appeal
to the Baptist than to the Deist arm of the
coalition. As Jack Rakove has shown, Jef-
ferson’s own notes on Locke, taken at the
time he was drafting the Virginia Declara-
tion of Rights, reveal his attitude: «It was
a great thing to go so far (as he himself sais
of the parl[iament] who framed the act of
toler[atio]n but where he stopped short, we
may go on»''°. Locke’s rules excepted Ro-
man Catholics and atheists from his gener-
allytolerantapproach'''. He also allowed for
a (tolerant) establishment''?. Non-theistic
Scots, who influenced Jefferson and Madi-
son, would have objected to the former,
and even the Danbury Baptists would have
objected to the latter. Nevertheless this
strand of the establishment clause, most
evident in Justice Kennedy's non-coercion
test above, flourishes to the present day,
despite the fact that Locke’s core concept of
conscience dropped out during the debate
in Congress.

Attribution of Jefferson’s position to
James Burgh evaporates upon close exami-
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nation of the actual text. Burgh was a Scots-
born London schoolteacher and journalist
who belonged to the radical pro-American
circle including Richard Price, Joseph
Priestley, and Benjamin Franklin®. His
Crito is in the brutally sarcastic style of his
contemporary Junius, or of Thomas Paine
in the next generation. Addressing the citi-
zens of the 20™ Century, he writes:

A church is nothing more than a community of
persons united together in affection and esteem,
by their holding the same religion, and stands
wholly unconnected with secular concerns. The
combination of a sect of idle and greedy men,
who, supported by power, set themselves up for
lords over the consciences of others, and who
unite together, under the pretext of being reli-
giousrulers, for carrying on a sordid plan of power
and riches; is an execrable conspiracy, which all
friends of mankind ought to join together to over-
turn from the foundation. ..

Build an impenetrable wall of separation between
things sacred and civil. Do not send a graceless of -
ficer, reeking from the arms of his trull, to the
performance of a holy rite of religion, as a test for
his holding the command of a regimentl 14

Whatever the Danbury Baptists might
have made of this sentiment, they would
have revolted at its expression.

Finally, here is Roger Williams’ wall:

[TThe Church of the Jews under the Old Testa-
ment in the type and the Church of the Christians
under the New Testament in the Antitype, were
both Separate from the world; and... when they
have opened a gap in the hedge or wall of Sepa-
ration between the Garden of the Church and
the Wildernes of the world, God hath ever broke
down the wall it selfe, removed the Candlestick,
etc, and made his Garden a Wildernesse, as at
this day“5.

Williams” wall serves a different pur-
pose: the wall is intended to protect reli-
gion, not the state'®
wall does not work; God himself has bro-

. Moreover, Williams’
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ken it down and removed the candle''”.
Second, the theological language of mid-
seventeenth century Puritan providential
history (type, Anti-type) would have meant
nothing to most of the drafters of 1787-91.
Third, there is no evidence that the fram-
ers or Jefferson knew of this passage. It is
not among the books listed in his 1815 li-
brary, nor are any works of Puritan theology
or history"8. It was published in London,
and although Williams’ writings were being
rediscovered by the Baptist historian Isaac
Backus, he does not seem to have quoted
this passage. Fourth, and crucially, Rhode
Island was absent from the Constitutional
Convention and from the First Congress
where the First Amendment was drafted.
To Madison, the state was an exemplar of
the "improper and wicked’ projects that the
federal constitution was designed to end.
Although the 1663 Rhode Island charter
included the first free exercise clause in a
constitutional text, it is not a direct ances-
tor of the First Amendment.

However, the arguments of Williams
and Burgh share their Scottish roots with
those of Hume and Smith. Williams was in
London in 1643 when the Scots and English
negotiators agreed on the Solemn League
and Covenant against king Charles I'*9. The
lead English negotiator was Sir Harry Vane,
Williams patron, who had been a contro-
versial governor of Massachusetts before
Williams’ expulsion'?°. The Scots had de-
manded that the English adopt their reli-
gion in return for support from the Scots
army. The Solemn League and Covenant
brought the theology of Melvill to London.
If it had been enforced (it was not), it would
have brought Melvillian Calvinism to the
Church of England and Ireland. Melvill did
not favor either disestablishment or the

free exercise of religion. But he did favor
the separation of church and state. Calvin-
ism insisted upon it. Later, Baptists and
Quakers accepted the Calvinist doctrine
of separation, but refused to accept estab-
lishment and insisted on free exercise.
Roger Williams reached this point in 1644
James Burgh, intended to be a minister in
the Church of Scotland, reached it in his
own way in 1767; Adam Smith reached it by
1776. Of these three, however, only Smith
reached the conclusion on the purely secu-
lar grounds that sprang from the Scottish
enlightenment and that could have ap-
pealed to Deists like Jefferson and Madi-
son.

In Scots Calvinism of the kind that in-
fluenced Burgh and Williams, the civil
magistrate has the duty to protect, but not
to govern, the church. Smith rejects this in
the passage we have argued is the wellspring
of Madison’s "Memorial’, pointing out that
when confronted with an enthusiastic,
non-established sect the comfortable but
out-of-touch clergy of the establishment
can only ‘call upon the civil magistrate to
persecute, destroy, or drive out their adver-
saries, as disturbers of the public peace™*'.
Jefferson picks up the same theme in 1779
when he is drafting the preamble for the
Virginia Statute of Religious Freedom:

that to suffer the civil magistrate to intrude his
powers into the field of opinion, and to restrain
the profession or propagation of principles on
supposition of their ill tendency, is a dangerous
fallacy which at once destroys all religious

liberty'2.

This and other passages in the pream-
ble show that Jefferson had read The Wealth
of Nations very soon after its publication
or had learned of Smith’s ideas through
William Small. The preamble was adopted
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along with the statute in 1785, and its lan-
guage was quoted by Chief Justice Waite in
his opinion in Reynolds.

In later life, even John Adams came
around to Jefferson’s, and Smith’s, posi-
tion on establishment. In the Massachu-
setts constitutional convention of 1820 he
proposed, but failed, to repeal the pro-es-
tablishment clauses that he had written in
1780123. Some of his last letters to Jefferson
deplore the continuance of blasphemy laws
in Massachusetts'?4. The relevant clause in
the Massachusetts constitution was not re-
pealed until 1833'%5.

Smith’s continuing influence, however,
is most evident in Justice Souter’s approach
to the establishment clause. Writing in Mc-
Creary and with the support of a majority
of the court, he repeated his claim that the
clause was not only, as Locke might have
had it, adopted to protect the integrity of
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the individual conscience in religious mat-

ters'20. Instead, it was adopted

to guard against the civic divisiveness that fol-
lows when the government weighs in on one side
of religious debate; nothing does a better job of
roiling society, a point that needed no explana-
tion to the descendants of English Puritans and

Cavaliers (or Massachusetts Puritans and Bap-
tists) 37,

Or, we would add, to their Calvinist for-
bears and to their descendants in the Scot-
tish Enlightenment. The debate began in
Glasgow and Aberdeen 250 years ago, Adam
Smith took it to the constitutional conven-
tion in 1787, and it continues in current
interpretations of the First Amendment to
the present day.
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