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Australian State Courts and Chapter III of the 
Commonwealth Constitution – Interpretation 
and Re-Interpretation and the Creation of Aus-
tralian Constitutional “Orthodoxy”

sarah murray

Introduction

In his classic novel, Nineteen Eighty-Four, 
George Orwell wrote that “[o]rthodoxy 
means not thinking--not needing to think. 
Orthodoxy is unconsciousness”1. Applied 
to constitutional interpretation or consti-
tutional reasoning this seems almost para-
doxical as constitutional exegesis is typically 
associated with logical, articulate, black-let-
ter thinking. However, it is clear that as con-
stitutional principles or approaches become 
generally well-accepted, or orthodox, they 
can become so habitual and sometimes un-
thinkingly applied as to shift into a state of 
constitutional unconsciousness. This, of 
course, does not mean that concepts cannot 
be contested, but that assailing them re-
quires a degree of iconoclasm.

This paper will explore the process by 
which constitutional readings relating to 
State courts within the Australian federa-
tion have been interpreted and re-inter-
preted. Part 1 will reflect on the historical 

framing of the role of the “Courts of a State” 
in the Commonwealth Constitution (the 
Constitution) by Australia’s constitutional 
founders in the 1890s and in early inter-
pretations by the High Court of Australia. 
Part 2 explores the seismic decision of Ka-
ble, the implications of its radical interpre-
tation of Chapter III and the track-record 
of subsequent challenges to the decision. 
Part 3 reflects on the High Court’s imbuing 
of new meaning into key state constitu-
tional phrases in Chapter III and how these 
have risen into the Australian constitution-
al consciousness. 

Part 1
1.1.  History and Constitutional Framing of 
State Courts

In the drafting of the first three chapters 
(Chs I, II and III) of Australia’s Common-
wealth Constitution in the 1890s, the in-
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dependence and separation of the federal 
judiciary from the legislative and executive 
governmental arms was almost received 
wisdom2. The High Court was conceived by 
the framers as the “bedrock” of this inde-
pendent federal judicial structure3.

Australian State courts, unlike in the 
United States4, were to be vested with fed-
eral jurisdiction by the Commonwealth Con-
stitution for “economical” reasons5. Sec-
tions 71 and 77(iii) contemplate this vesting 
in State courts with the latter providing that 
the Commonwealth Parliament can make 
laws “investing any court of a State with 
federal jurisdiction”. This unique attribute 
of Australia’s judicial system has come to be 
known as the “autochthonous expedient”6. 

Whilst the autochthonous expedi-
ent gives State courts a role to play within 
the integrated national court structure, 
the “court[s] of a State” were regarded as 
self-governing institutions within what was 
traditionally the colonies’ domain. State 
legislatures and State constitutions were 
therefore able to independently regulate 
the operation of the State courts and the 
appointment of State judges. Consistently 
with this, Sir William Downer referred at 
the 1898 Melbourne Constitutional Con-
vention to the fact that the “the Federation 
has no control over the state courts, and no 
right to dictate to the state courts”7.

1.2.  Attempts to Re-Frame the Interpretation 
of State Courts

For nearly 100 years the High Court of Aus-
tralia did not impose significant federal 
limits on State legislation regulating courts 
within the State court hierarchy and con-

tinued to recognise the constitutional in-
dependence of the “court[s] of a State”8. In 
Le Mesurier v Connor Knox CJ, Rich and Dix-
on JJ explained that9:

The Parliament may create Federal Courts, and 
over them and their organization it has ample 
power. But the Courts of a State are the judicial 
organs of another Government. They are created 
by State law; their existence depends upon State 
law.

Although s 77(iii) allowed federal ju-
risdiction to be vested in such courts, this 
did not mean that the Commonwealth 
Parliament was able to “affect or alter the 
constitution of the Court itself”10. Even 50 
years later Mason J confirmed in the Hospi-
tal Contribution Fund case that State parlia-
ments have the “legislative competence to 
alter the structure and organization of State 
Courts”11. His Honour continued that12:

Chapter III of the Constitution contains no pro-
vision which restricts the legislative competence 
of the States in this respect. Nor does it make any 
discernible attempt to regulate the composition, 
structure or organization of the Supreme Courts 
as appropriate vehicles for the exercise of invest-
ed federal jurisdiction.

At the State level this position was af-
firmed. In S (A Child), the Supreme Court 
of Western Australia rejected an argument 
that any implied federal constitutional 
limit, or s 106 in the Commonwealth Con-
stitution, could invalidate a State law which 
empowered the Supreme Court of West-
ern Australia to keep a juvenile in prison 
after the conclusion of the juvenile’s term 
of imprisonment13. This meant that cou-
pled with the consistent recognition of the 
absence of a separation of power in State 
constitutions14, State parliaments were 
granted considerable legislative freedom 
in relation to the operations of their courts.
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Part 2

2.1.  The Earthquake of Kable

The well-established constitutional po-
sition of State courts was shattered by the 
High Court in Kable15. This iconoclastic de-
cision departed from what had, for nearly a 
century, been accepted constitutional doc-
trine, namely that the Constitution did not 
impede legislation regulating State courts. 
It did not find that Australian State courts 
are subject to a formal separation of pow-
ers, like Australian federal courts. Howev-
er, the decision was a significant foil to the 
relative sovereignty of parliaments of the 
State.

Kable concluded that, even without a 
separation of powers doctrine, the New 
South Wales Parliament could not empow-
er the State’s Supreme Court to order the 
ongoing preventative detention of Grego-
ry Wayne Kable, on an ad hominem basis, 
after the conclusion of his sentence. A ma-
jority of the High Court concluded that such 
State legislation was incompatible with the 
Constitution as it undermined the integrat-
ed Australian court system and the ability 
of the New South Wales Supreme Court to 
continue to be vested with Commonwealth 
judicial power under s 77(iii) of the Consti-
tution16. The order thwarted this ability by 
compromising “public confidence in the 
impartial administration of the judicial 
functions of the Supreme Court” through 
making the court appear as no more than 
an instrument of government policy17. As 
McHugh J explained18:

State courts have a status and a role that extends 
beyond their status and role as part of the State 
judicial systems. They are part of an integrated 
system of State and federal courts and organs for 
the exercise of federal judicial power as well as 

State judicial power… It is axiomatic that neither 
the Commonwealth nor a State can legislate in a 
way that might alter or undermine the constitu-
tional scheme set up by Ch III of the Constitu-
tion… Because the State courts are an integral 
and equal part of the judicial system set up by Ch 
III, it also follows that no State or federal parlia-
ment can legislate in a way that might undermine 
the role of those courts as repositories of federal 
judicial power.

For Brennan CJ and Dawson J in dissent, 
the majority’s approach represented a too 
radical interpretation of Chapter III of the 
Constitution. Brennan CJ contended that 
there was no “textual or structural foun-
dation for the submission” of the plain-
tiff and that it is well-established that the 
Commonwealth Parliament must take State 
courts as it finds them19. His Honour fur-
ther indicated that should such limitations 
apply to State courts then it would “surely 
have provoked debate” amongst the fram-
ers in the 1890s20. Dawson J agreed. He 
concluded that Chapter III did not require 
State courts to take on the attributes of fed-
eral courts21, when the Constitution con-
ceived them as “existing institutions”22.

The fretfulness caused by the decision 
cannot be underplayed. The late Professor 
George Winterton referred to it as having 
“enormous implications” which the States 
were powerless to stop23. Its significance 
stemmed from what Dawson J described 
as rendering “a quasi-separation of pow-
ers” for the Australian States, in spite of the 
fact that the High Court had consistently 
shied away from this finding in the past. 
For Winterton, the majority’s position was 
unpersuasive24. He concluded that the 
Commonwealth Constitution does not force 
the Commonwealth Parliament to vest ju-
risdiction in a State court which is not fit to 
act as a repository, that the Supreme Court 
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of New South Wales had, in fact, been suf-
ficiently independent to refuse to renew 
Kable’s detention order25 and that it was 
more appropriate that the courts undertake 
the functions contemplated by the Com-
munity Protection Act 1994 (NSW) than such 
roles being administered by the executive 
alone26. The criticism of the decision was 
not reserved to the academy and it has been 
noted that sitting and future members of 
the High Court also received it unwelcome-
ly27.

Remarkably, and contrary to predic-
tions, the aftershocks of Kable were hardly 
felt at all. Consistently, the High Court re-
fused to re-apply the decision’s reasoning. 
The facts in Kable were repeatedly cited as 
“exceptional”28 and “unlikely to be repeat-
ed”29 such that cases such as Fardon v At-
torney-General for the State of Queensland30, 
Forge v Australian Securities and Investment 
Commission31, Gypsy Jokers Motorcycle Club 
Incorporated v Commissioner of Police32 
and K-Generation Pty Ltd v Liquor Licensing 
Court33 saw appeals on Kable grounds fail. 
In Fardon, McHugh J explained34:

Kable is a decision of very limited application. 
That is not surprising. One would not expect the 
States to legislate, whether by accident or design, 
in a manner that would compromise the institu-
tional integrity of their courts.

The constitutional reality of this was 
captured by Kirby J’s reference to Kable as 
“the constitutional guard-dog that would 
bark but once”35. Ever since, this canine 
allusion has become the almost trite way of 
referring to the decision36. With some rare 
exceptions37, courts within the State court 
hierarchy were also very reticent to hear the 
dog bark again38.

Subsequent attempts to apply Kable pri-
or to 2009, although ultimately unsuccess-

ful did result in considerable refinement 
of the newfound doctrine. First, the High 
Court clarified that the principle in Kable 
did not mean that State courts are required 
to operate in accordance with federal court 
stringencies. Rather, the Constitution im-
poses on State courts some limits while 
allowing greater flexibility than are possi-
ble within the federal court hierarchy. The 
upshot of this greater legislative freedom 
at the State level is that if a function would 
be considered constitutional at the federal 
level its constitutional acceptability at the 
State level is likely to be assured39.

Second, the High Court has come to 
denounce the assumption, drawn from 
the majority judgments in Kable, that the 
constitutional test to be applied is the im-
pact of a law on public confidence40. In its 
place, the High Court emphasised that the 
impact of state legislation on “institution-
al integrity” is the appropriate gauge41. For 
example, in Fardon, Gummow J referred 
to “repugnancy to or incompatibility with 
that institutional integrity of the State 
courts which bespeaks their constitution-
ally mandated position in the Australian 
legal system”42. In the same case Gleeson 
CJ referred to the State legislation as inva-
lid if it bestows on a State court “a function 
which substantially impairs its institution-
al integrity” so as to be “incompatible with 
its role as a repository of federal jurisdic-
tion”43. “Institutional integrity”, a phrase 
initially used by the United States Supreme 
Court44, has therefore become the key State 
constitutional criterion, with the focus be-
ing on whether a State law substantially 
impairs a State court’s institutional integ-
rity so as to compromise the investiture of 
federal judicial power in that body. This 
criterion ultimately operates to qualify the 
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general principle that the Commonwealth 
Parliament, in investing its jurisdiction, 
must take a State court “as it finds it”45.

The concept of “institutional integrity” 
has not, however, been uniformly or defin-
itively described. Nevertheless, the courts 
have tended to relate it to the fundamental 
attributes of a court and particularly to the 
retention of a State court’s “institution-
al independence” and “integrity”46. For 
example, in Forge, Gummow, Hayne and 
Crennan JJ explained, in relation to “insti-
tutional integrity”, that47:

the relevant principle is one which hinges upon 
maintenance of the defining characteristics of a 
‘court’, or in cases concerning a Supreme Court, 
the defining characteristics of a State Supreme 
Court. It is to those characteristics that the ref-
erence to ‘institutional integrity’ alludes. That 
is, if the institutional integrity of a court is dis-
torted, it is because the body no longer exhibits 
in some relevant respect those defining char-

acteristics which mark a court apart from other 
decision-making bodies. 
It is neither possible nor profitable to attempt 
to make some single all-embracing statement 
of the defining characteristics of a court. The 
cases concerning identification of judicial pow-
er reveal why that is so. An important element, 
however, in the institutional characteristics of 
courts in Australia is their capacity to administer 
the common law system of adversarial trial. Es-
sential to that system is the conduct of trial by an 
independent and impartial tribunal.

Third, after Kable, there was some doubt 
about whether a State court had to be in the 
process of exercising federal jurisdiction 
for the doctrine to apply48. It now seems 
clear that it applies if the court is capable of 
exercising federal jurisdiction even if it is 
not actually being exercised by the court at 
that particular point in time49.

Fourth, K-Generation has clarified that a 
body does not cease to be a “court of a State” 

A drawing of the building of the Supreme Court of Victoria. The Court was established by an Act of 
the Victorian Parliament in 1852. (Source: Supreme Court of Victoria)
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if its institutional integrity is called into 
question50. In that case, Queensland and 
Western Australia quite shrewdly submit-
ted that, while not applicable to a Supreme 
Court, if the Licensing Court was constitu-
tionally tainted by the functions conferred 
upon it by the Liquor Licensing Act 1997 (SA), 
it would simply cease to be a “court of a 
State” capable of being a repository of fed-
eral jurisdiction under s 77(iii) of the Con-
stitution. This submission was rejected on 
the basis that it would subvert s 77(iii) and 
render the “Kable principle impotent”51. 
The outcome of this approach was that “the 
States may not establish a ‘court of a State’ 
within the constitutional description and 
deprive it, whether when established or 
subsequently, of those minimum charac-
teristics of […] institutional independ-
ence and impartiality”52. Consequently, a 
court vested with incompatible functions 
“retains its character as a ‘court of a State’” 
capable of being vested with federal juris-
diction but the legislation vesting those in-
compatible functions is invalidated.

In spite of its rarity of application, the 
Kable principle continued to exist in con-
stitutional consciousness. The High Court 
refrained from overruling it and was not 
requested to do so53. Meagher comment-
ed that, whatever reservations one might 
formulate there was little “sense” in calling 
for a “a reconsideration of the correctness 
of the Kable principle” as it has become “a 
settled feature of Australian constitutional 
law” and even failed attempts to re-activate 
the decision still sanctioned it54. Appeals to 
the Court continued, albeit courageously, 
to present arguments calling for State leg-
islation to be struck down in Kable grounds. 
It was not, however, until French CJ’s ap-
pointment to the position of Chief Justice 

that the doctrine was again resuscitated to 
invalidate functions conferred by State leg-
islation on a State court.

2.2.  Kable – Alive and Kicking? 

In 2008, French CJ became the Chief Jus-
tice of the High Court, following Gleeson 
CJ’s retirement. In the next year, Interna-
tional Finance Trust55 heralded, for the first 
time, an increased willingness by the High 
Court to apply Kable, this time in the con-
text of New South Wales assets forfeiture 
legislation which applied to those suspect-
ed of serious criminal activity. The legis-
lation was struck down by a majority of the 
Court as “repugnant to the judicial process 
in a fundamental degree”56 because it could 
require the Supreme Court to hear an ap-
plication ex parte. Soon after, the principle 
was again resuscitated in Totani57. By 6:1, 
the High Court found s 14 of the Serious and 
Organised Crime (Control) Act 2008 (SA) was 
substantially incompatible with the South 
Australian Magistrate Court’s institutional 
integrity and placement within the inte-
grated court structure. It was in this case 
that French CJ also clearly began to map out 
his “list” of the “defining characteristics” 
of State courts including “independence, 
impartiality, fairness and adherence to the 
open-court principle”58.

The principles in Kable were further 
built upon, albeit silently59, in the deci-
sion in Kirk Industrial Relations Commission 
of New South Wales60. In Kirk it was deter-
mined that, by virtue of s 73 of the Constitu-
tion, Parliaments could not deprive a State 
of a Supreme Court, or, remove a Supreme 
Court’s ability to review and provide re-



Murray

151

lief for decisions tainted by jurisdiction-
al error. The joint judgment of French CJ, 
Gummow, Hayne, Crennan, Kiefel and Bell 
JJ argued that not only does s 73 require an 
avenue of appeal from Supreme Courts to 
the High Court (subject to exceptions en-
acted by the Commonwealth Parliament) 
but also the continuation of the “Supreme 
Courts” as institutions which retain the es-
sence of what a “Supreme Court” necessi-
tates61. Accordingly, the Supreme Courts’ 
supervisory jurisdiction for jurisdictional 
error was determined to be unassailable 
as it amounted to a “defining characteris-
tic” of a “Supreme Court of a State”62. This 
conclusion was based on the historical sta-
tus of such Courts prior to federation63 but 
is probably more readily explainable by 
the nature of the integrated constitutional 
and court system developed in Kable64. For 
example, in Kable McHugh J commented 
that65:

a State law that prevented a right of appeal to the 
Supreme Court from, or a review of, a decision 
of an inferior State court, however described, 
would seem inconsistent with the principle ex-
pressed in s 73 and the integrated system of State 
and federal courts that covering cl 5 and Ch III 
envisages.

While, in Hogan v Hinch66, the success-
ful Kable run stalled. Kable’s re-emergence 
continued in Wainohu where a six judge 
High Court majority invalidated organised 
crime legislation as compromising the in-
stitutional integrity of New South Wales Su-
preme Court67. The impugned legislation, 
the Crimes (Criminal Organisations Control) 
Act 2009 (NSW), conferred administrative 
powers on Supreme Court judges without 
requiring reasons to be given in relation to 
the exercise of those powers. French CJ and 
Kiefel J commented that68:

The term ‘institutional integrity’, applied to a 
court, refers to its possession of the defining or 
essential characteristics of a court. Those charac-
teristics include the reality and appearance of the 
court’s independence and its impartiality. Other 
defining characteristics are the application of 
procedural fairness and adherence, as a general 
rule, to the open court principle. As explained 
later, it is also a defining characteristic of a court 
that it generally gives reasons for its decisions. In 
the case of the Supreme Courts of the States, that 
characteristic has a constitutional dimension by 
reason of the appellate jurisdiction conferred on 
this Court by s 73 of the Constitution.

The continuity of the Kable principle was 
again solidified in a significant High Court 
case on the constitutionality of the Victo-
rian statutory rights charter (the Charter of 
Human Rights and Responsibilities Act 2006 
(Vic)), Momcilovic v The Queen69.

Ultimately, under the current High 
Court approach, the role of a State court as 
a “court” referred to in Chapter III operates 
as a limiting factor. Certainly, State courts 
can adapt to new circumstances and reform 
agendas but there are, by virtue of Chapter 
III, “limits upon permissible departures 
from the basic character and methodolo-
gies of a court”70. Further, French CJ has 
recently indicated that it is not necessar-
ily possible to argue that these departures 
are “confined” or “limited” in nature when 
these can combine to result in the “death of 
the judicial function by a thousand cuts”71.

Part 3
3.1.  Reflections on the imbuing of meaning to 
“Court of a State”

There are two apparent aspects to the cre-
ation of constitutional orthodoxy. First, 
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the establishment by a court of a doctrine 
or principle. Second, the widespread ac-
ceptance of that doctrine as a durable, le-
gitimate and convincing statement of legal 
principle. It is the latter which has proven 
the most interesting in the refinement of 
Kable. 

The post-2009 rejuvenation of Kable 
has coincided with much greater emphasis 
upon the text of Chapter III of the Constitu-
tion. This move began with the shift in lan-
guage after Kable from “public confidence” 
to “institutional integrity” and has become 
much more closely tethered to Chapter III 
phrases such as “court of a State” in s 77(iii) 
or “Supreme Court of any State” in s 73(ii). 
Chief Justice Spigelman, as he then was, 
has noted that this textual focus is particu-
larly evident in Kirk where the Court has 
sought to instil substantive constitutional 
content or essential characteristics in such 
constitutional phrases72. His Honour ex-
plained that73:

the contemporary jurisprudence of the court 
exhibits a proclivity to clearly anchor signifi-
cant constitutional developments in the text and 
structure of the Constitution. The concept of a 
‘constitutional expression’ provides a textual 
basis for and, therefore, an aura of orthodoxy 
to, significant changes in constitutional juris-
prudence. That aura dissipates when the court 
undertakes the unavoidably creative task of in-
stilling substantive content to the constitution-
al dimension of a constitutional expression by 
identifying its ‘essential’ features or character-
istics.

The accuracy of this is evident. In Kirk, 
quoting Forge, the majority note that it is 
imperative74:

to take account of the requirement of Ch III of 
the Constitution that there be a body fitting the 
description ‘the Supreme Court of a State’, and 
the constitutional corollary that ‘it is beyond the 

legislative power of a State so to alter the con-
stitution or character of its Supreme Court that 
it ceases to meet the constitutional description’.

The High Court’s shift towards a focus on 
the meaning of the constitutional phrase, 
“court” was not entirely unexpected. Win-
terton impliedly predicted this shift back 
in 2002 in highlighting that the Common-
wealth Parliament could decide in which 
State bodies it vested its power, “provided, 
of course, that the State body in which ju-
risdiction is to be vested is sufficiently ju-
dicial to be characterised as a ‘court’ within 
Ch III of the Constitution”75. Similarly, the 
Court is, as earlier favoured by Meagher, 
drawing upon comments made by Dawson J 
in dissent in Kable that s 77(iii) “treats State 
courts as existing institutions… so long as 
they are in fact courts”76. Meagher77 also 
linked this with comments made by the 
majority judges in Kable concerning the 
“identity” of a body as a “court”78 and the 
“constitutional expression” of a “Supreme 
Court” in s 7379. 

It is submitted that, while such an ap-
proach does not necessarily draw a clear or 
definitive boundary around what amounts 
to a “court”, it provides a conceptual tool 
which can be fleshed out on the basis of 
the surrounding constitutional provi-
sions in Chapter III and how these inter-
play with the curial role. This ensures that 
the attributes identified derive from the 
Constitution’s text and structure as ‘a start-
ing point’80, rather than being entirely 
‘free-standing’81. While the High Court has 
indicated that the core characteristics of a 
‘court’ cannot be exhaustively set down82 it 
has accepted that some fundamental curial 
attributes flow from the constitutional ex-
pectations and functions conferred on the 
judicature. 
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The Court has also brought the focus to 
State courts’ constitutionally contemplat-
ed role within the wider Australian court 
structure. This is evident within s 73(iii)’s 
reference to an appellate pathway from Su-
preme Courts to the High Court as well as ss 
71 and 77(iii)’s express reference to federal 
judicial power being vested in sub-national 
courts.

Further, the Court has increasingly 
sought to ground its constitutional reason-
ing in this context in history to try to avoid 
the perceived “creativity” eluded to by Chief 
Justice Spigelman. In Kirk, although heavi-
ly criticised, the majority argued that, “[t]
he supervisory jurisdiction of the Supreme 
Courts was at federation, and remains, the 
mechanism for the determination and the 
enforcement of the limits on the exercise 
of State executive and judicial power”83. In 
Totani¸ French CJ stated that the84:

Ch III of the Constitution rests upon assumptions 
about the continuing existence and essential 
characteristics of State courts as part of a nation-
al judicial system and the implications that this 
Court has drawn from those assumptions. The 
assumptions are historical realities and not the 
product of judicial implication.

His Honour sought to connect this “as-
sumption” with the Framers’ conceptions 
pre and post-Federation85, these included 
the “rule of law”, the competence assumed 
by ss  71 and 77(iii) of State courts as re-
positories of federal jurisdiction and that 
the State judiciary “continue to bear the 
defining characteristics of courts and, in 
particular, the characteristics of independ-
ence, impartiality, fairness and adher-
ence to the open-court principle”. These 
characteristics do not however amount to 
a closed list86. The Chief Justice makes it 
clear that retention of these assumptions in 

the Commonwealth Constitution’s formula-
tion is also evident in other constitutional 
provisions such as ss 106, 108 and covering 
clause 5. His Honour stated87:

The absence of an entrenched doctrine of sep-
aration of powers under the constitutions of the 
States at Federation and thereafter does not de-
tract from the acceptance at Federation and the 
continuation today of independence, impartiali-
ty, fairness and openness as essential character-
istics of the courts of the States. Nor does the un-
doubted power of State Parliaments to determine 
the constitution and organisation of State courts 
detract from the continuation of those essential 
characteristics. It is possible to have organisa-
tional diversity across the Federation without 
compromising the fundamental requirements of 
a judicial system.

Similarly, in Kirk, the joint judgment 
of French CJ, Gummow, Hayne, Crennan, 
Kiefel and Bell JJ relied heavily on the char-
acteristics of a “Supreme Court of a State” 
at federation which State parliaments were 
not able to stray from, most notably their 
ability to review decisions on the ground of 
jurisdictional error88.

In the context of United States’ consti-
tutional jurisprudence, Kahn and Kersch 
have referred to the “backward-looking, 
after-constructed ‘constitutive stories’ of 
constitutional development” as an “impor-
tant form of constitutional construction”89. 
However, the authors do not see this con-
structive process as one undertaken by the 
courts alone. Instead, they refer to the role 
of the “interpretive community” as “an ac-
tive participant in the process of construct-
ing authoritative constitutional stories”90. 
The process is an ongoing and organic one 
which is “taken into the interpretive and 
advocacy community, to be accepted, con-
tested, or reworked”91. Further, the pro-
cess cannot be considered without an ap-



Directions

154

preciation of the “Court’s unique needs as 
an institution”92. 

Kahn and Kersch’s work is highly rele-
vant in the Australian constitutional setting 
of Kable. In the Kable context the “inter-
pretive community” is a rich one; judges, 
barristers, academics, students, politi-
cians and other government actors and the 
public at large. For the courts the question 
is how their fashioning of constitutional 
doctrine can resonate with the interpretive 
community. This is particularly pertinent 
in the Chapter III context when there is 
the potential for constitutional doctrine to 
be perceived as self-interested and as “the 
courts protecting the courts”. 

The Kable principle, in applying a qua-
si-separation of powers principle to State 
courts, and in turn restricting the sover-
eignty of State Parliaments, is prone to a 
criticism of feather-bedding and as being 
strategically self-determining. A focus 
upon interpreting the constitutional text 
within a historical and broader constitu-
tional context defends the Court to some 
extent from criticisms of arbitrariness by 
mooring it within the Commonwealth Con-
stitution, and within Spigelman’s “aura of 
orthodoxy”93. Ironically though, through 
interpreting the text, it also has the poten-
tial to provide the Court with some malle-
ability to continue to shape constitutional 
doctrine. 

For example, take the risk in the State 
sphere that, if courts become too prescrip-
tive, State legislatures will choose to confer 
functions on non-curial bodies instead 
and vest “dangerous” functions in the ex-
ecutive, away from unwanted interference 
by the courts. In earlier cases, like Fardon, 
the constitutionality of this was accepted 
by members of the High Court94. The con-

stitutional focus upon the text and phrases 
such as “court of a State” and “Supreme 
Court of a State” is particularly beneficial 
because it allows the identity and charac-
teristics of courts to develop such that cer-
tain functions, such as criminal determi-
nations, have instead begun to be classed 
as reserved for curial exercise95. What is 
evident is that the creation of constitution-
al orthodoxy is being influenced by and is 
influencing the relationship of the courts 
with the other branches of government96. 
The process is delicate and dynamic and is 
an inevitable part of the creation of consti-
tutional consciousness.

It is submitted that, criticisms aside, 
the ‘interpretive community’ at the time of 
Kable were well placed to receive the High 
Court’s new interpretation of Chapter III. 
There are three key reasons for this. First, 
the legal community had consistently failed 
to find alternative constitutional means by 
which to restrict the activity of State legisla-
tures. The absence of a separation of powers 
within State constitutions had been con-
sistently re-affirmed and the restrictions 
that trickled down from the Commonwealth 
Constitution, such as ss 92 or 109 were not 
broadly applicable. Kable’s potential lim-
it on State parliamentary sovereignty was 
therefore able to very quickly capture the 
profession’s constitutional imagination. 

Second, the persuasive influence of 
counsel in Kable, Sir Maurice Byers QC, 
cannot be ignored. Byers had ‘penned’ and 
eloquently made the argument in Australi-
an Capital Television Pty Ltd v Commonwealth 
“which… in a slightly edited form”97 be-
came the focus of the High Court’s “dis-
covery” of an implied freedom of politi-
cal communication in the Commonwealth 
Constitution in 1992. Byers’ innovative ar-
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gument in Kable was made to the Court at 
a point when the barrister’s “influence…
was at its height”98. His submission in Ka-
ble, very much resembles the approach now 
taken by the Court nearly 16 years later99:

Chapter III of the Constitution applied to State 
courts from 1 January 1901; they were impressed 
with the characteristics necessary for the pos-
session and exercise of Commonwealth judicial 
power. No legislature, State or federal, might 
impose on them jurisdiction incompatible with 
the exercise of that judicial power. Nor could it 
control the manner of the exercise of judicial 
power whether conferred by the Commonwealth 
or States. Since Ch III envisages State courts as 
being capable of investiture with and exercise 
of the judicial power of the Commonwealth, it 
grants to them or prevents their deprivation of 
those characteristics required of recipients of 
that power. A State law which controlled the State 
court in the exercise of jurisdiction granted by 
the State is invalid if it is inconsistent with the 
court’s possession of the constitutional charac-
teristics.

Third, the legal abhorrence of the leg-
islation encountered in Kable also played 
a significant part. Section 3(3) of the Com-
munity Protection Act 1994 (NSW) contained 
the extraordinary ad hominem provision 
that ‘This Act authorises the making of a 
detention order against Gregory Wayne Ka-
ble and does not authorise the making of a 
detention order against any other person’. 
Kable was to be preventatively detained by 
the Court beyond the end of his sentence 
without being found guilty of further crimi-
nal conduct. The High Court, although em-
phasising the rarity of such an enactment, 
were going to be more inclined to accept pi-
oneering arguments so as to find a means to 
invalidate it. Certainly, the exceptional na-
ture of the legislation in Kable made it more 
difficult for the facts in subsequent cases 
to approach its severity. However, the pro-

gressive re-interpretation of the principle 
by the Court, and emphasis upon essential 
characteristics of a court as relevant to its 
institutional integrity, have meant that the 
essence of Kable has been more readily ap-
plied by the Court in recent years, particu-
larly when, like in Kable, the State court’s 
independent judicial role is compromised 
by becoming a mere puppet of the executive 
or legislative arms.

Conclusion

The Kable principle has become an accept-
ed part of the Australian constitutional or-
thodoxy. The process of interpretation and 
re-interpretation of the principle has been 
an iterative constitutional “story” by which 
the initial ratio decidendi and reasoning 
has been re-imagined and re-fashioned as 
new factual scenarios have been present-
ed to the High Court. The Kable principle’s 
journey is incomplete and the Court’s tools 
of “institutional integrity” and “essential 
curial characteristics” provide sufficient 
malleability to allow the concept to evolve 
further through an ongoing dialogue with 
the legal profession, the academy, the com-
munity and the other governmental arms. 

As Kahn and Kersch explain, the shape 
of the doctrine is not set purely by the con-
stitutional text, and although this is be-
ing increasingly relied upon by the Court, 
different available interpretations mean 
that the ultimate principle is collabora-
tively “built” by influences both “inside 
and outside the Court”100. The acceptance 
or legitimacy of this process is determined 
by a number of factors. However, the High 
Court has to find ways to respond to de-
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velopments within the executive or leg-
islative arms, while retaining legitimacy 
and not being accused of jeopardising the 
democratic process through overly inter-
ventionist forms of judicial review101. Ka-
ble provides an interesting example of this 
dynamic process, by which the Court has 
institutionalised a means of drawing a con-

stitutional line in the sand for State legis-
lation, by reconceptualising the import of 
Chapter III of the Constitution and its im-
plications for the operations of ‘courts of a 
State’.
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