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The Validity of Henry VIII Clauses in Australian 
Federal Legislation

gabriël a. moens, john trone

1.  Introduction

Under the usual type of regulation making 
power a regulation must be consistent with 
the empowering Act and other Acts1. By 
contrast, a Henry VIII clause authorises the 
amendment of a statute by regulation2. The 
High Court of England and Wales defined 
a Henry VIII clause as “a power granted by 
Parliament to the Executive to make subor-
dinate legislation which itself counts as if 
it were primary legislation”3. By enacting a 
Henry VIII clause, Parliament “delegate[s] 
the power of amendment or repeal”4.

It appears that such clauses were named 
after King Henry VIII due to his autocratic 
reputation5. That monarch obtained par-
liamentary authority giving the force of law 
to his proclamations. Under the Statute of 
Proclamations of 15396 royal proclama-
tions were given “the force of statutes, but 
so that they should not be prejudicial to 
any person’s inheritance, offices, liberties, 
goods and chattels, or infringe the estab-

lished laws”7. However, proclamations is-
sued under the Statute were able to infringe 
Acts of Parliament enacted after the Statute 
of Proclamations8.

In 1932 the Donoughmore Committee 
of the United Kingdom Parliament pro-
posed that the use of Henry VIII clauses in 
statutes be “abandoned in all but the most 
exceptional cases”9. However, the use of 
such provisions has since flourished in the 
United Kingdom. In the absence of an en-
trenched Constitution embodying a sepa-
ration of powers, there are now many Unit-
ed Kingdom examples of such provisions10.

In recent years the Australian feder-
al Parliament has also enacted numerous 
Henry VIII provisions in a variety of stat-
utes11. For example, some of these provi-
sions authorise amendment of the parent 
Act by regulation12. Other provisions au-
thorise amendment of another specific Act 
or Acts13. This paper considers the consti-
tutional validity of such clauses under the 
Australian federal Constitution.
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2.  Broad Delegations of Federal Legislative 
Power are Constitutionally Permissible

In Australia the doctrine of the separation 
of powers has had a significant practical 
operation only in respect of the separation 
of the judicial power from the legislative 
and executive powers14. There is thus an 
‘asymmetry’ between, on the one hand, the 
separation of the judicial power from those 
of the political branches, and on the other 
hand, the separation of power between the 
legislature and the executive15.

The High Court has upheld broad del-
egations of legislative power to the execu-
tive in the form of the power to make reg-
ulations. The conferral of legislative power 
upon the Parliament does not prevent that 
body from delegating part of its power to 
the executive16.

3.  Abdication of Federal Legislative Power is 
Constitutionally Impermissible

Several national Constitutions express-
ly prohibit the legislature from abdicat-
ing or alienating its legislative power17. In 
Australia such a prohibition has arisen by 
judicial interpretation of the separation 
of powers between the legislature and the 
executive.

The Australian High Court has stated 
that the federal Parliament may not abdi-
cate its legislative powers18. The State Par-
liaments also may not abdicate their legis-
lative powers19, though their Constitutions 
are not entrenched in most respects20 and 
do not embody a “formal separation of 
powers”21.

Several judgments have indicated that 
a law conferring an extraordinarily broad 
delegation might be beyond power as it may 
not be capable of characterization as a law 
with respect to a specific head of federal 
legislative power22. Some judges have seen 
failure of characterization as the reason why 
an abdication of power would be invalid23.

The characterization limitation is not 
a useful test for the validity of a delegation 
as it is inconsistent with the Court’s later 
decisions regarding the proper approach 
to characterization24. Under the Court’s 
modern precedents a law may be upheld 
as being with respect to a subject matter 
of federal legislative power even though it 
also concerns matters falling within State 
residuary power25.

In 1931 the High Court upheld the valid-
ity of a Henry VIII clause in the Dignan case. 
The provision allowed the amendment of 
other Acts but not the empowering Act26. 
Dixon J observed that the Henry VIII clause 
at issue “may be exercised in disregard of 
other existing statutes, the provisions of 
which concerning the same subject matter 
may be overridden”27. A leading commen-
tary on the federal Constitution cites the 
Dignan case for the proposition that “the 
Executive through a Henry VIII clause can 
override Acts of Parliament itself”28.

The Court’s concept of abdication is ex-
cessively formalistic. It only prohibits an 
abdication or renunciation of the power of 
the Parliament to repeal or amend a stat-
ute29. As Mason CJ, Dawson and McHugh JJ 
pointed out in the Capital Duplicators case, 
“[s]o long as Parliament retains the pow-
er to repeal or amend the authority which 
it confers upon another body to make laws 
with respect to a head or heads of legislative 
power entrusted to the Parliament, it is not 
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easy to see how the conferral of that author-
ity amounts to an abdication of power”30. 
The concept of abdication is so narrow that 
it has not proved to be a meaningful limita-
tion in practice. The High Court has never 
invalidated a delegation of legislative power 
as an abdication of power31.

The High Court has not considered the 
constitutional validity of Henry VIII clauses 
since the Dignan case in 1931. The Court’s 
narrow concept of abdication is ripe for re-
consideration. It would be open to the Court 
to develop a more substantive notion of the 
abdication of legislative power32. The High 
Court is not bound by its own decisions33. 
In recent years the Court has overruled a 
longstanding constitutional precedent and 
rejected the previously assumed under-
standing of the effect of a constitutional 
provision34. The Court has also modified 
its test for infringement of the implied 
freedom of political communication35.

A reconsideration of the Court’s nar-
row concept of abdication would require a 
rather less dramatic modification of cur-
rent doctrine so that a delegation of power 
to amend statute law by regulation would 
constitute an abdication of legislative pow-
er. Subordinate legislation must at least be 
subordinate to primary legislation (statute 
law). The delegation of regulation making 
power should not extend to the amendment 
of statute law any more than it would extend 
to the enactment of statute law – either case 
would be the exercise of primary rather 
than subordinate legislative power.

It would not be necessary to overrule 
the prior decisions, only to adopt a more 
substantive concept of abdication. All that 
would be required is to make a relatively 
narrow expansion of the effect of what is al-
ready recognised in the case law.

In relation to the use of Henry VIII 
clauses the following argument for a broad-
er concept of abdication of power is per-
suasive:

the Constitution, in vesting legislative power in 
a Parliament chosen by the people, does not only 
give that Parliament powers; it also gives it du-
ties. One of these duties is to guide the executive 
in the performance of its task, and an attempt to 
abdicate that responsibility is indeed unconsti-
tutional. Abdication in this sense has nothing 
to do with [the] technical notion of abdication, 
namely, the transfer of an entire head of power 
to the executive. […] Rather the impermissibil-
ity of Parliament’s abdicating its legislative pow-
er derives from the purposes of the separation 
of powers doctrine. These are not confined to 
preventing one arm of government from unilat-
erally invading the territory of another. […]. the 
doctrine has another purpose, namely to vest the 
powers of government in the appropriate organ 
of government and this introduces a dimension 
of responsibility and constitutional obligation 
into the exercise of those powers. In the case 
of Parliament, the responsibility with which it 
has been entrusted is to settle the fundamental 
principles and policies of the law after due pub-
lic deliberation among those who represent rival 
views36.

4.  Comparative Case Law

The High Court often has regard to foreign 
case law if it finds that the reasoning of the 
decision is persuasive37. In the absence of 
recent Australian authority on point, for-
eign case law provides some instructive ex-
amples of the constitutional infirmities of 
Henry VIII clauses.

The text and structure of the Unit-
ed States federal Constitution in relation 
to the vesting of legislative power is very 
similar to that of the Australian federal 
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King Henry VIII (1491-1547): King Henry VIII Clauses 
were named after him due to his autocratic reputa-
tion. Henry VIII effectively bypassed the legislature 
with his clauses. (Photo from Wikipedia)

Constitution. The United States Constitu-
tion provides that “[a]ll legislative Powers 
herein granted shall be vested in a Congress 
of the United States”38. The Australian fed-
eral Constitution provides that “[t]he leg-
islative power of the Commonwealth shall 
be vested in a Federal Parliament”39. Each 
Constitution separately vests the judicial 
and executive powers40.

The United States Supreme Court has 
held that the vesting of the legislative pow-
er in Congress prohibits Congressional 
delegation of the power to make laws. To 

avoid invalidity under this non-delega-
tion doctrine, Congress must “lay down 
by legislative act an intelligible principle 
to which the person or body authorized to 
[act] is directed to conform”41. However, 
the Court has not invalidated a delegation 
since 193542.

The Supreme Court has not considered 
whether a Henry VIII clause would violate 
the non-delegation doctrine. However, 
a 1998 decision suggests that the Court 
would regard a Henry VIII clause as con-
stitutionally invalid. The Court held that 
the Line Item Veto Act was unconstitution-
al. The statute had purported to empower 
the President to cancel items of expendi-
ture in previously enacted Congressional 
statutes43. The Court held that the Act was 
inconsistent with the President’s veto pow-
er44, to which the Australian Constitution 
has no equivalent. The Court did not exam-
ine the applicability of the non-delegation 
principle45. However, in considering the 
veto power the Court observed that “[t]here 
is no provision in the Constitution that au-
thorizes the President to enact, to amend, 
or to repeal statutes”46.

In relation to the delegation of legisla-
tive power the structure but not the text of 
the South African Interim Constitution was 
similar to that of the Australian Constitu-
tion. In each Constitution legislative, ex-
ecutive and judicial authority was expressly 
vested in the relevant branch47.

Under the Interim Constitution the 
Constitutional Court held that a delega-
tion to the President of a power to amend 
the empowering Act was invalid as it vio-
lated the separation of powers. The Court 
acknowledged that the conferral upon the 
executive of regulation making power was 
necessary in a modern legal system48.
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However, to uphold the validity of the 
conferral upon the executive of power to 
amend or repeal a statute would be “quite 
different”. That would be “subversive” of 
the constitutionally prescribed process of 
enacting and repealing statute law49. The 
Court observed out that “[t]he authorisa-
tion of [such] legislation… allows control 
over legislation to pass from Parliament 
to the executive. Later this power could be 
used to introduce contentious provisions 
into what was previously uncontentious 
legislation”50.

This decision was based upon an im-
plication from the assignment of powers 
to the branches of government. As Sachs J 
pointed out in his concurring opinion, the 
interim Constitution imposed “no express 
limitation on the power of Parliament to 
pass a law delegating its legislative author-
ity”. However, such a restriction was to be 
implied from “the design and structure of 
the Constitution as a whole”51.

In relation to the assignment of powers 
the text of the Irish Constitution is quite 
different from that of the Australian 
Constitution. However, the structure of the 
Irish Constitution in this context is broadly 
similar, with an express division of powers 
between the three branches52.

The Irish Constitution expressly 
declares that the legislature has exclusive 
power to make laws: “The sole and exclusive 
power of making laws for the State is hereby 
vested in the Oireachtas [legislature]: no 
other legislative authority has power to 
make laws for the State”53. Despite the 
broad nature of this prohibition, the Irish 
Supreme Court has held that a statute may 
validly confer regulation making powers 
upon the executive54.

However, the Supreme Court has made 
clear that Henry VIII clauses infringe 
the vesting of legislative power in the 
Oireachtas. The court has held that “del-
egated legislation cannot make, repeal or 
amend any law and that, to the extent that 
the parent Act purports to confer such a 
power, it will be invalid having regard to the 
provisions of the Constitution”55.

In another decision Finlay CJ stated: 
“The wide scope and unfettered discretion 
contained in the section [under consider-
ation] can clearly be exercised by a Minis-
ter making regulations so as to ensure that 
what is done is truly regulatory or admin-
istrative only and does not constitute the 
making, repealing or amending of law in 
a manner which would be invalid having 
regard to the provisions of the Constitu-
tion”56.

Legislative and executive acceptance 
of this clear authority has been uneven. A 
Henry VIII clause appears in recent finan-
cial rescue legislation57. The President did 
not refer the Bill to the Supreme Court for 
its opinion regarding the proposed law’s 
validity58. On the other hand, during the 
previous year a Minister had stated that an 
existing Henry VIII clause was invalid in 
the light of Supreme Court authority59.

The position in Canada is less clear. 
During the First World War the Canadian 
Supreme Court upheld the constitutional 
validity of a Henry VIII clause in a War 
Measures Act60. This decision was applied 
in another Supreme Court case during 
the Second World War61. The Supreme 
Court has not considered this issue since 
that time62. In the absence of contrary 
authority, the lower courts continue to 
apply these wartime decisions63.
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However, the text and structure of the 
Canadian Constitution in relation to the 
separation of powers is quite different from 
that of the Australian federal Constitution. 
The Canadian Constitution does not contain 
an express vesting of power in each branch 
of government64, with the somewhat 
anomalous exception of the executive 
power65. The textual source of the separation 
doctrine is thus entirely different from that 
in the other jurisdictions discussed herein. 
The Canadian Supreme Court has held that 
the Constitution embodies a separation of 
powers through its preambular statement 
that the Constitution is “similar in principle 
to that of the United Kingdom”66.

Furthermore, the Canadian Constitu-
tion does not embody a “strict” separation 
of powers, even between the judiciary and 
the executive67, so Canadian decisions re-
garding the separation of powers must be 
approached with caution. By contrast, the 
Australian Constitution enforces a strict 
separation of powers between the judiciary 
and the political branches68.

The United Kingdom and New Zealand 
do not offer guidance regarding the con-
stitutional validity of Henry VIII clauses as 
those jurisdictions do not have entrenched 
Constitutions embodying a separation of 
powers69. In those nations there is no judi-
cial review of constitutional validity70.

5.  Questionable Status of a Henry VIII Clause 
as an Exercise of Legislative Power

Latham CJ defined an exercise of legislative 
power as follows: “legislation determines 
the content of a law as a rule of conduct or 
a declaration as to power, right or duty, 

whereas executive authority applies the law 
in particular cases”71. The current bench of 
the High Court has unanimously cited this 
definition72.

In the Plaintiff S157 case five Justices 
of the High Court expressed considerable 
scepticism regarding an argument that the 
Migration Act could be validly redrafted so 
that effectively all of its provisions were no 
more than guidelines for the executive73. 
These Justices considered that such a pro-
vision would be invalid as it was not an ex-
ercise of legislative power, since it did not 
“determine […] the content of a law as a 
rule of conduct or a declaration as to pow-
er, right or duty”74. There is a persuasive 
argument that the majority’s reasoning in 
Plaintiff S157 would be fatal for the validity 
of Henry VIII clauses, as such clauses gen-
erally permit the executive to modify all of 
the provisions of one or more statutes75.

6.  The Rule of Law

The High Court has often emphasized that 
the federal Constitution was framed upon 
the assumption of the rule of law76. The 
Constitution provides textual and structural 
support for the rule of law. For example, the 
High Court’s constitutionally entrenched 
jurisdiction to grant writs of “Mandamus or 
prohibition or an injunction […] against an 
officer of the Commonwealth”77 has been 
regarded as a guarantee of an important as-
pect of the rule of law78. That aspect is the 
principle of the legality of governmental 
action79.

The High Court has not used the rule of 
law as a separate test of the validity of fed-
eral legislation. However, the recognition 
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of an implied constitutional doctrine of the 
rule of law would be a logical consequence 
of the “text and structure” of the Constitu-
tion80. The practice of the Supreme Court of 
Canada before the adoption of the Canadian 
Charter of Rights and Freedoms would sup-
port the recognition of such a doctrine. The 
Supreme Court regarded the rule of law as 
“implicitly recognized” by the Constitution 
Act 1867 (formerly the British North America 
Act)81.

If the High Court declined to recognize 
an implied constitutional doctrine of the 
rule of law, the protection of the rule of law 
is likely to be a major influence upon the 
Court’s interpretation of the other consti-
tutional limits of governmental power. The 
separation of powers should be no excep-
tion.

The rule of law includes the principle that 
“ordinary (substantive) law should possess 
certainty, generality and equality”82. The 
rule of law requires that “the law must be 
governed by general rules which are made 
in advance”83 as “only certainty will be able 
to ensure that the law effectively guides 
human behaviour”84.

Henry VIII clauses allow the executive to 
avoid the operation of “general rules which 
are made in advance” and are inconsistent 
with an important element of the rule of law. 
It has been said that in the United Kingdom 
“we are continually passing legislation 
which virtually permits Governments to 
make new laws as they go along”85.

It is also difficult to readily determine 
what a statute actually provides if it has been 
amended by regulation86. This situation 
is reminiscent of the former Weimar 
Constitution, which could be amended 
by a law passed by a special majority but 
with no requirement that the text of the 

Constitution itself be expressly amended. 
As a result “no one could determine what 
the Constitution provided by reading 
it – a state of affairs scarcely compatible 
with the rule of law”87. By contrast, the 
present German Constitution requires that 
constitutional amendments must expressly 
amend or supplement its text88.

It is widely considered that Henry 
VIII clauses are undesirable for the rule 
of law89. Courts look upon such clauses 
with suspicion. The New Zealand Court of 
Appeal described them as “in principle, 
undesirable”90. The New Zealand Supreme 
Court described a Henry VIII clause as “a 
blank cheque”91. The Ontario Supreme 
Court described another clause as a 
“breathtaking power”92, “constitutionally 
suspect”93 and “arbitrary”94. Speaking 
extra-judicially, the Lord Chief Justice 
of England and Wales has suggested that 
“Henry VIII clauses should be confined 
to the basement of history” and that “[w]e 
must break what I believe to be a pernicious 
habit”95.

Even a legislature has recognised that 
such provisions are problematic for the rule 
of law. The Queensland Legislative Standards 
Act 1992 identifies “fundamental legisla-
tive principles”, which “are the principles 
relating to legislation that underlie a par-
liamentary democracy based on the rule of 
law96. These principles require that “legis-
lation has sufficient regard to […] the in-
stitution of Parliament”97, which depends 
upon whether it “authorises the amend-
ment of an Act only by another Act”98,

In any event the need for Henry VIII 
clauses is most dubious. Minor amend-
ments to statutes can be enacted through 
miscellaneous provisions amendment 
Acts99. The federal statute book con-
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tains many recent examples of legislation 
making miscellaneous or consequential 
amendments to various Acts.

7.  Conclusion

Over seventy years ago the Australian High 
Court upheld the validity of a Henry VIII 
clause in the Dignan case. The Court has 
stated that the federal Parliament may not 
abdicate its legislative powers. However, 
the Court’s concept of abdication is exces-
sively formalistic. It only prohibits an ab-
dication or renunciation of the power of the 
Parliament to repeal or amend a statute.

The High Court’s concept of abdica-
tion is so narrow that it has not proved to 
be a meaningful limitation in practice. The 
Court should modify its abdication doc-
trine so that a delegation of power to amend 
statute law by regulation would constitute 

an abdication of legislative power. Subor-
dinate legislation must at least be subordi-
nate to primary legislation. A more modern 
approach to the separation of powers prob-
lems of Henry VIII clauses has been taken 
by other constitutional courts.

There is also a persuasive argument that 
the majority’s reasoning in the Plaintiff S157 
case would be fatal for the validity of Henry 
VIII clauses, as such clauses generally per-
mit the executive to modify all of the pro-
visions of one or more statutes. Henry VIII 
clauses allow the executive to avoid the op-
eration of “general rules which are made in 
advance” and are thus inconsistent with an 
important element of the rule of law. Such 
provisions are of questionable constitu-
tional validity. At the very least it is widely 
considered that the use of such statutory 
provisions is constitutionally undesirable.
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