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1. Early  Disagreement:
American  Approaches to

versus
Interpretation

Compared with its American counterpart,
the Australian Constitution is "a prosaic
document expressed inlawyers’ language™?.
It consists almost entirely of structural and
machinery provisions establishing the in-
stitutions of the national government (leg-
islative, executive and judicial), and divid-
ing powers between them and between the
national and state governments. Itlacks the
grand and inspirational declarations of na-
tional values or principles that are found in
the American Declaration of Independence
and federal Constitution. The Australian
Constitution includes a handful of provi-
sions designed to suppress regional favour-
itism, and to curb the power of the federal
Parliament, but no Bill of Rights. Its fram-
ers were heavily influenced by the design
of American federalism, but with respect
to rights, they were influenced more by the
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British than the American constitutional
tradition. Australian federation result-
ed not from armed rebellion against per-
ceived tyranny, but from calm, pragmatic
reform by colonial politicians encouraged
and assisted by the imperial government.
In general, the framers thought it both un-
necessary and unwise to fetter their parlia-
ments. Given the progress of liberal ideas
under British institutions, democratically
elected parliaments seemed to them the
best possible guardians of Iiberty3. It was
necessary to arm an independent federal
judiciary with power to enforce the terms of
the federal compact. But, with a few minor
exceptions, the traditional British doctrine
of parliamentary supremacy was disturbed
only to that extent?.

The Constitution, set out in a statute en-
actedin19oo bythe British Parliament, says
nothing about how it should be interpreted.
In choosing principles of interpretation,
the High Court initially had two traditions
to draw upon: first, the way that courts in
Britain and other British colonies had in-
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terpreted statutes, including colonial con-
stitutions such as that of Canada; and sec-
ond, the way the American Supreme Court
had interpreted the United States Consti-
tution. Since the Australian Constitution
combines the British system of responsible
government with an American-style feder-
al system, it was appropriate that the Court
seek guidance from both traditions. But by
1900 they were arguably different: British
courts tended towards literalism and for-
malism, whereas the American Supreme
Court was widely believed to have adopted a
more purposive or even creative approach.
The interpretive principles that have pre-
dominated in Australia since 1920 emerged
from an initial contest between these two
traditions. In that year, the High Court in
the Engineers’ case authoritatively adopted
the British rather than the American ap-
proach. But the underlying disagreement
between these interpretive approaches has
subsequently resurfaced.

In 1900, both approaches were consist-
ent with the modern theory (or cluster of
theories) of interpretation that are called
“originalism”. The core thesis of original-
ism is that the meaning of a constitution is
fixed at the time it is enacted or adopted,
and can be lawfully changed only through
the procedures for amendment prescribed
by the constitution itself. Principles of stat-
utory interpretation inherited from Britain
were consistent with that thesis. One such
principle was that, until they are formal-
ly amended, statutory provisions mean
what they meant when they were enacted>.
The principle was endorsed in Sir Edward
Coke’s Institutes of the Laws of England in the
early seventeenth centuIyG. In 1888, Lord
Esher affirmed that “the words of a stat-
ute must be construed as they would have
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been the day after the statute was passed””.
The author of a leading textbook stated that
this was “obvious™®, presumably because
otherwise Parliament’s statutes would be,
in effect, vulnerable to amendment by ex-
tra-parliamentary means.

A closely related principle concerned
the nature of this fixed, original meaning.
By 1900, British courts had held for many
centuries that the main object of statutory
interpretation "is to determine what in-
tention is conveyed either expressly or by
implication by the language used”, or in
other words, “to give effect to the intention
of the [law-maker] as that intention is to
be gathered from the language employed
having regard to the context in connection
with which it is employed”?. In 1844, this
was described as “the only rule” of statutory
interpretation'®. It can be found as far back
as the fifteenth century'’, and many early
authorities consistently attested to legisla-
tive intention being the crucial ingredient
in statutory interpretation'?.

In the United States, these principles of
statutory interpretation had also been in-
herited from Britain, and unquestioningly
applied to the interpretation of the Consti-
tution for the first century after its adop-
tion'®. The idea of a “living” or “organic”
constitution, with an evolving meaning
that adapts to social developments, did not
appear until the late 19th Century, and had
little influence until political progressives
adopted it in the 1920s to attack the Su-
preme Court’s laissez-faire constitutional
jurisprudence'4.

So the contest between the British and
American approaches to interpretation
did not concern the principle that the ob-
jective is to clarify the Constitution’s orig-
inal, intended meaning. Instead, it in-
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volved disagreement about the nature of
that meaning, and in particular, whether
it could legitimately be found only in the
Constitution’s express provisions, or also
in more general principles that it was rea-
sonable to suppose the express provisions
were intended to implement. Should a
constitution be regarded as a set of discrete
written provisions, or as a more holistic
normative structure whose written provi-
sions are intended to give effect to more
abstract principles that are judicially en-
forceable even when not expressly stated?
To what extent should unwritten but argu-
ably implicit principles be recognised and
applied? Potentially at stake in this contest
were, first, the possibility that the High
Court might mistakenly add to the Consti-
tution general principles that the framers
never intended it to include, and secondly,
the greater scope for judicial discretion and
creativity that usually attends the applica-
tion of abstract principles compared with
concrete rules. This was bound to be con-
troversial, given that (as previously noted)
the Australian Constitution consists main-
ly of structural and machinery provisions,
and expressly enunciates few if any abstract
principles.

Many of the Australian framers were
aware of the potential for considerable ju-
dicial creativity in constitutional interpre-
tation, but disagreed about its desirability.
Some had studied the British writer James
Bryce’s The American Commonuwealth (1889)
— once called the “bible” of the Australian
framers — in which he applauded the cre-
ative development of the American consti-
tution by the Supreme Court's. In the Con-
stitutional Conventions, and subsequently,
some framers and lawyers expressed admi-
ration for the work of the American Court,

and criticised the more literal approach of
the Judicial Committee of the Privy Coun-
cil (the highest court of appeal from colo-
nial courts in the British Empire) in in-
terpreting the Canadian Constitution*®.
One of them summed up the difference by
arguing that constitutions lay down broad,
general principles, and courts must there-
fore be guided “by a far higher and broader
apprehension than the mere lawyer who is
dealing with an ordinary Act of Parliament”
— in short, it must adopt a “statesmanlike”
approach'?’. But many others criticised
American judicial creativity for being po-
litical rather than legal, and argued that the
Constitution should be interpreted strict-
ly, as a British statute'®. They insisted that
the Constitution should be changed only by
formal amendment, and not by creative ju-
dicial interpretation'?.

Many early cases involved claims of
intergovernmental immunity: that is, im-
munity of the organs of government at one
level of the federal system (Commonwealth
or state) from legislation passed at the oth-
erlevel. The Constitution is deficient in not
including express provisions dealing gen-
erally or comprehensively with the issue°.
The first High Court adopted the doctrine
of intergovernmental immunity previous-
ly developed in American cases such as
McCulloch v Maryland (1819) and Collector v
Day (1871)*'. That Court consisted of three
judges — Chief Justice Griffith, and Justices
Barton and O’Connor — who were all emi-
nent lawyers, but also experienced poli-
ticians who had been actively involved in
framing the Constitution. InD’Emden ¢ Ped-
der (1904), they emphasised similarities in
the drafting of the Australian and American
constitutions, and maintained that “some,
if not all” of the framers of the Constitution
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(including, presumably, themselves) were
familiar with the American Constitution,
and “intended that like provisions should
receive like interpretation”®. But in re-
ality, the Court was not really concerned
with specific provisions, but with inferenc-
es from unexpressed premises on which
the whole federal system was supposedly
based®3. It held that the Commonwealth
and the states were all intended to possess
sovereignty in exercising their respective
powers; that “sovereignty subject to extrin-
sic control is a contradiction in terms”; and
therefore that each was entitled to exercise
its powers without any interference or con-
trol from the others?+.

This American doctrine was a prime ex-
ample of the kind of purposive, and argu-
ably creative, judicial approach that some
Australian lawyers admired, but others
disapproved of*. The Privy Council was
believed to have discouraged its adoption
in Canada, and the High Court, therefore,
to have preferred American to British au-
thority26. Its endorsement of the American
immunities doctrine encouraged hopes
that it would favour similar reasoning in
other contexts.

In the third constitutional case to arise,
Tasmania v Commonwealth, one party ar-
gued that “[t]he Constitution is only a dec-
laration of principles for guidance™7, and
that the Court should “look beyond the
letter of the Constitution”, identify prin-
ciples of “inter-State ethics”, and interpret
the text accordinglyzS. But in this case the
same judges rejected the proposal that the
Constitution should be governed by special
rules of interpretation®. Ordinary prin-
ciples of statutory interpretation had to be
applied. These principles required a statute
to be interpreted according to the intent of
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the legislature, but if its words — under-
stood in their ordinary and natural sense
— were unambiguous, they constituted the
best evidence of that intent®°. Only if the
words were ambiguous could the legisla-
ture’s intention be “gathered from the oth-
er provisions of the Statute aided by a con-
sideration of surrounding circumstances”,
namely, “the history of the law”, consisting
of “previous legislation... [and] the his-
torical facts surrounding the bringing of
the law into existence™". One of the judges
was a little more flexible, holding that the
“spirit and intention” of the legislature, to
be gathered from the Act itself, might be
“so plain and cogent as to shake, and, per-
haps, control, the otherwise plain meaning
of the words themselves”32. But even he was
adamant that principles of abstract justice,
equity, or public policy should not be used
in this way, absent clear evidence within
the Act itself that the legislature intended
to implement them®,

These judges denied that there was any
difference between British and American
principles of interpretation®4, They argued
that ordinary principles of statutory inter-
pretation themselves required the special
nature of a constitution to be taken into ac-
count. They frequently quoted Chief Justice
John Marshall’s statement in McCulloch v
Maryland that “we must never forget, that it
is a Constitution we are expounding™5. The
Constitution was special in that it was not
a detailed code, so that many powers and
rights were conferred by implication rather
than expressly36. McCulloch was influential
in the development of the doctrine that, by
implication, every express legislative pow-
er includes an implied power over matters
that are “incidental and ancillary” to the
principal subject-matter.
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The Court was wrong to regard the doc-
trine of intergovernmental immunities
as consistent with orthodox British inter-
pretive principles. The Constitution ex-
pressly confers supremacy on federal law,
grants some exclusive powers to the Com-
monwealth, exempts the states from some
Commonwealth powers, and exempts the
property of both the states and Common-
wealth from one another’s taxes. The max-
im expressio unius exclusio alterius suggests
that no further immunities were thought
necessary. After all, the Commonwealth is
able to protect itself from state interfer-
ence by enacting overriding legislation,
and the framers expected the states to pro-
tect themselves through their equal rep-
resentation in the Senate. In this regard
the framers have been proved wrong: in
practice, the Senate has operated as a party
rather than as a states’ house3?. Neverthe-
less, this was their expectation. And there
is no evidence whatsoever that a significant
number of the framers had any knowledge
of the American doctrine of intergovern-
mental immunities, let alone that they in-
tended —without expressly providing —that
it be part of the Constitution. Indeed, there
is no reference to the doctrine in the Con-
vention Debates, which there surely would
be if they really had such an important doc-
trine in mind®, In reality, the judges re-
lied on their own, post hoc, understanding
of what kind of federation a majority of the
framers had wanted to establish, and what
was necessary for it to function effectively.
But some of the framers subsequently dis-
agreed with them®9, and since the matter
was not discussed, it is impossible to know
what a majority would have intended. In
any event, the judges’ post hoc understand-
ing was not manifested in the words of the

Constitution itself: in effect, they were cor-
recting what they regarded as a major over-
sight in its drafting#®. Whether or not this
was justified, it was an exercise of creative
statesmanship that went well beyond the
application of orthodox interpretive prin-
ciples?.

When a relevant case was appealed from
a state court directly to the Privy Council, it
rejected the doctrine of intergovernmental
immunities, criticising the High Court’s
suppositions about what the framers had
in mind as an "expansion” of orthodox in-
terpretive principles, and upholding the
expressio unius argument®>. But its reason-
ing was marred by a failure to grasp some
consequences of written constitutional-
ism. In a scathing response, the Court dis-
paraged the quality of the Privy Council’s
interpretation of the Canadian constitu-
tion — “the subject of much criticism” — by
quoting James Bryce’s quip that the United
States would never have achieved greatness
had its constitution been interpreted in a
similar manner4?,

2. The Engineers’ Case

In the end, the opinion of the Privy Coun-
cil prevailed. In 1906, two new Justices —
Sir Isaac Isaacs and Henry Higgins — were
appointed to the High Court. They, too,
had been active participants in the Con-
stitutional Conventions, but did not ac-
cept the doctrines of intergovernmental
immunities and reserved state powers.
Applying the same interpretive principles
as the Privy Council, Justice Isaacs insist-
ed that the Court should be guided by the
Constitution’s language alone, rather than
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“wander at large upon a sea of speculation
searching for a suitable intent by the misty
and uncertain light of what is sometimes
called the spirit of the document, for that
is largely fashioned subjectively by the pre-
conceptions of the individual observer”44.
Justice Higgins described Chief Justice
Marshall’s judgment in McCulloch v Mary-
land as "the utterance rather of the states-
man than of the lawyer”45, and disapproved
of uncritical reliance on American cases,
which often overlooked crucial differences
between the two constitutions4®. He denied
that the Court had a duty to ensure that the
intention behind the Constitution was not
defeated: "Our function is to construe the
[Constitution], not to improve it, or to alter
it on the ground of probable intention™47.
By 1920, the original three judges had
departed, and three out of four new judges
joined Justices Isaacs and Higgins to over-
rule the doctrine of implied intergovern-
mental immunities®. In the celebrated
Engineers’ case, the majority affirmed that
British rather than American interpretive
principles should be applied. The Court’s
duty was “faithfully to expound and give
effect to [the Constitution] according to
its own terms, finding the intention from
the words of the compact, and upholding
it throughout precisely as framed”, "clear
of any qualifications which the people of
the Commonwealth or, at their request,
the Imperial Parliament have not thought
fit to express”9. Orthodox principles did
permit the recognition of “necessary” im-
plications5°. But the rejected doctrines
were necessary only in a political, and not
a legal, sense. They were "based on dis-
trust, lest powers, if once conceded to the
least degree, might be abused to the point
of destruction. But possible abuse of pow-
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ers is no reason in British law for limiting
the natural force of the language creating
them”5".

Here, the majority was strongly influ-
enced by the British tradition of parlia-
mentary sovereignty, which was antithet-
ical to American distrust of government,
and relied on political rather than legal
control of government. In British law,

the extravagant use of the granted powers in the
actual working of the Constitution is a matter to
be guarded against by the constituencies and
not by the Courts... If it be conceivable that the
representatives of the people of Australia as a
whole would ever proceed to use their national
powers to injure the people of Australia conside-
red sectionally, it is certainly within the power of
the people themselves to resent and reverse what
may be done. No protection of this Court in such
a case is necessary or proper>>.

The rejected implications were also
condemned as “referable to no more defi-
nite standard than the personal opinion
of the Judge who declares it”, based on "a
vague, individual conception of the spirit
of the compact”5®. They were too subjective
and contentious to provide a proper basis
forlegal judgment.

The Engineers’ case did not put an end to
disagreement about the proper approach
to constitutional interpretation. In 1937,
the Court was criticised for rejecting the
“thoroughly relevant learning” of Ameri-
can precedents

in favour of the crabbed English rules of statu-
tory interpretation, which are one of the sorriest
features of English law and are... particularly
unsuited to the interpretation of a rigid consti-
tutiond4.

But in 1936 another commentator crit-
icised American precedents for paying ex-
cessive regard “to considerations of policy,
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necessity, and other vague notions which
can have no place in a statutory constitu-
tion”55, and praised the Court for being
“as jealous of the written word as the Privy
Council, if not more s0”5°. Both views con-
tinue to be advocated to this day.

3. Later Developments

Ever since the Engineers’ case, the Court has
been wary of so-called “top-down” rea-
soning that deduces conclusions from ab-
stract principles — especially unexpressed
ones — rather than concrete provisions®7.
Chief Justice Garfield Barwick once assert-
ed that constitutional disputes are "not to
be solved by resort to slogans or to politi-
cal catch-cries or to vague and imprecise
expressions of political philosophy”, but
instead, “by the meaning of the relevant
text of the Constitution having regard to the
historical setting in which the Constitution
was created 5%,

Nevertheless, the Court has often been
guided by general principles that it regards
as underlying parts of the Constitution.
Even Justice Isaacs, who wrote the majority
judgment in Engineers, referred in another
case to “the silent operation of constitu-
tional principles™9. The most important
are federalism, the separation of powers,
responsible government, representative
government, nationhood, and the rule of
law. Some judges have recently added pop-
ular sovereignty to this list.

These principles have frequently been
used to interpret specific provisions, for
example, in cases involving textual am-
biguity or vagueness. They have also been
used to derive implications from the text,

but that has been much more controversial,
given the Court’s disapproval in Engineers
of implications not firmly based on "le-
gal”, as distinct from "political”, necessity.
But as Justice Dixon later insisted, a rule
completely excluding implications “would
defeat the intention of any instrument,
but of all instruments a written constitu-
tion seems the last to which it could be ap-
plied”®°.

Justice (and later Chief Justice) Dix-
on, a dominant intellectual force on the
Court from the 1930s until the 1960s, led
a gradual revival of new doctrines of in-
tergovernmental immunities, which are
still being refined. These prohibit both the
Commonwealth and the states from either
(1) passing laws that impose discriminato-
ry disabilities or burdens on one another;
or (2) interfering in certain ways with one
another’s “capacities” as independent gov-
ernments®. The precise rationale of these
immunities remains unclear. The Court has
relied on reasoning not dissimilar to that
which was rejected in the Engineers’ case,
and American decisions have once again
been extensively cited®®. These immuni-
ties are apparently regarded as practically
necessary to ensure the minimal degree of
autonomy that is required by governments
in any genuine federation. They have been
distinguished from the pre-Engineers im-
munities on the ground that they are excep-
tional rather than typical63. Their impact
has therefore been relatively infrequent
and not of major practical significance.

The way in which the first three Chap-
ters of the Constitution follow the Amer-
ican pattern of dealing separately with
legislative, executive and judicial powers,
and vesting each in a distinct branch of
government, was regarded as powerful ev-
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idence that the Constitution embodies the
doctrine of the separation of powers, mod-
ified by the system of responsible govern-
ment and considerations of practical con-
venience®®. That inference is debatable,
since the Convention Debates offer little
evidence that the framers had any such
intention, although they clearly wanted
to protect the independence of the feder-
al judiciary®s. Nevertheless, the Court has
established a fairly strict separation of ju-
dicial and non-judicial powers, but not of
legislative and executive powers. The Court
has always been zealous in protecting the
exclusivity and independent exercise of ju-
dicial power, at least at the federal level. As
we are about to see, this is the area in which
the Court has most frequently succumbed
to the temptation to stray beyond the limits
of orthodox Engineers legalism, and engage
in “doctrinal basket weaving”°®.

4. Since 1990

Judicial reasoning based on underlying
structural principles became much more
common in the 199os®?. Australian judges
were increasingly influenced by the global
trend of expanding judicial power to pro-
tect rights, either by the adoption of bills
of rights, or by creative interpretation of
their existing powers. Previously, they had
tended to express scepticism about the de-
sirability of a bill of rights, partly because
they did not feel well qualified to make the
inherently political judgments that it would
require of them®®. But the balance of judi-
cial opinion began to shift. An increasing
number of judges appeared to be losing
faith in parliamentary supremacy, partly
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because of the extent to which parliaments
seemed to be dominated by executive gov-
ernments®9. These judges seemed less con-
tent with their subordinate and generally
passive role in protecting rights. One way
of expanding their role was to rely on unex-
pressed general principles.

In Kable v Director of Public Prosecutions
for NS.W. (1997), the Court stretched the
principle of the separation of federal judi-
cial power far beyond the provisions from
which it was originally inferred?®. These
concern federal jurisdiction only. They
allow Parliament to vest state courts with
federal jurisdiction, but say nothing about
their exercise of state jurisdiction. Never-
theless, the Court held in Kable that no state
court vested with federal jurisdiction may
exercise, even in cases of state jurisdiction,
any non-judicial power that might jeopard-
ise its reputation for independence from
the political branches of the state govern-
ment. This was supposedly because damage
to that reputation might also taint its exer-
cise of federal jurisdiction. That principle
is sound, but its application in Kable’s case
was dubious and has been subject to harsh
criticism. The Court held invalid a state law
that applied to only one man, and author-
ised the State Supreme Court to order that
he be imprisoned if it concluded from ev-
idence that he was more likely than not to
constitute a danger to the community.

It is difficult to see how this power
damaged the Supreme Court’s integrity or
independence at all, given that the Court
eventually decided to release Kable?. But it
is even more difficult to see how the chal-
lenged powers could possibly have un-
dermined either the actual or perceived
integrity or independence of the Supreme
Court when ewercising federal jurisdiction.
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The furst bench of the High Court: Edmund Barton, Samuel Griffith and Richard O'Connor seated,
with court officials in the background. Photo taken at the first sitting of the court on 6 October
1903. (Photo from Wikipedia)

It is implausible to think that, if Supreme
Court judges are obligated by state law to
depart from traditional judicial practices
in dealing with particular matters in their
state jurisdiction, they are more likely to
depart from such practices in exercising
federal jurisdiction when they are not le-
gally required to do so. Not only is the actu-
al integrity and independence of Supreme
Court judges far stronger and more resil-
ient than that??, there is simply no reason
whatsoever to think that this might happen.
The majority’s reasoning was described by
Professor George Winterton as “barely even
plausible”?; by Professor Geoffrey Lindell
as “imaginative and strained”, indicating
“the lengths that judges are now prepared to

go” in order to protect rights in the absence
of a bill of rights?4; and by Professor George
Williams as not “adequately ground[ed]
in the text and structure of the Australian
Constitution” and having “the appearance
of being contrived” in order “to protect
fundamental freedoms”?. Dr Greg Taylor
suggested that the majority’s reasoning was
arationalisation of a conclusion desired for
policy reasons’®. Nevertheless, what is now
called the “Kable doctrine” has been further
expanded and applied in a series of sub-
sequent cases whose facts did not make its
application any more plausible than in the
parent case’’.

In 1992, the Court held that the Con-
stitution includes an implied freedom of
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political communication?®. The judges
disagreed about its basis. Some held that
it was implied by a few specific provisions
requiring that members of Parliament be
“directly chosen by the people™. Others ar-
gued that it was implicit in the principle of
representative democracy, which underlies
numerous provisions dealing with Par-
liament, the executive, and constitutional
amendment. Some judges also suggested
that, with Australian independence from
the United Kingdom, the Constitution had
come to rest on the sovereignty of the peo-
ple, an even deeper principle than that of
representative democracy.

The judges held that the people would
be unable to make a genuine electoral
choice, or that true representative gov-
ernment or popular sovereignty would be
impossible, in the absence of freedom of
political communication. The freedom was
therefore a necessary implication in that it
was practically necessary for the Constitu-
tion to achieve some of its most fundamen-
tal purposes. On these grounds, the Court
invalidated legislation that prohibited po-
litical advertising on radio and television
stations during election campaigns, and in
lieu thereof, required stations to provide
free time for the broadcast of political mes-
sages’?. The declared purposes of the leg-
islation were to reduce the dependence of
politicians on the donors of the vast funds
needed for political advertising, with its
associated risks of undue influence or even
corruption; to reduce inequality, due solely
to variable economic resources, in the abil-
ity of citizens to influence public opinion;
and to improve the quality of public polit-
ical debate.

These decisions gave rise to the hope, or
fear, that the Court would go much further,
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and find other rights implicit in the prin-
ciples of representative democracy or pop-
ular sovereignty. One of the more activist
judges said in a speech that the gradual de-
velopment of an implied bill of rights was a
possibility®, and in Leeth v Commonwealth,
he and another judge held that the Consti-
tution contained an implied right to equal-
ity®’. A new era of bold judicial creativity
was widely anticipated®?.

These developments provoked a vigor-
ous theoretical and critical commentary.
In addition, they aroused heated disa-
greement within the Court itself, between
those who derived the implied freedom
of political communication from specific
provisions, and those who derived it from
general principles. In Theophanous v Her-
ald & Weekly Times Ltd, Justice McHugh, in
dissent, objected that judges who treated
the principle of representative democracy
as if it were part of the Constitution inde-
pendently of specific provisions, “uninten-
tionally depart from the method of consti-
tutional interpretation that has existed in
this country since the time of the Engineers’
83 Another dissenter, Justice Daw-
son, insisted that implications must be

necessary or obvious having regard to
the express provisions of the Constitution
itself. To draw an implication from ex-
trinsic sources... would be to take a giant
leap away from the Engineers’ Case, guided
only by personal preconceptions of what
the Constitution should, rather than does,
contain®4.

In McGinty (1996), it was argued that
either the words “directly chosen by the
people”, or the principle of representative
democracy, required that Commonwealth
elections conform to the principle of “one
vote, one value”, and therefore that the
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number of voters in electorates be as equal
as possibleg5. But the composition of the
Court had changed, and those who had dis-
sented in Theophanous found themselves in
the majority. Justice McHugh repeated his
complaint that representative democracy
should not be treated as an independent or
“free-standing” constitutional principle%,
and added that insofar as they so treated it,
the previous decisions were "fundamen-
tally wrong and... an alteration of the Con-
stitution without the authority of the peo-
ple under s 12877, One of the new judges,
Justice Gummow, agreed that the earlier
cases were inconsistent with orthodox in-
terpretive principles and should be recon-
sidered®®.

McGinty suggested that a majority of
the Court was unwilling to develop implied
rights in the creative fashion that many
had hoped for, and others had feared. The
judges then attempted to resolve their in-
terpretive disagreements. In Lange (1997)
they delivered a unanimous judgment,
which was a remarkable achievement,
given their previous passionate disagree-
ments. The implied freedom of political
communication was held to be based on
“the text and structure of the Constitution”,
rather than on representative democracy as
an independent general principle89. This
appeared to concede the main objection
of Justices McHugh and Dawson. But they,
too, were required to compromise. Jus-
tice McHugh had previously insisted that
the implied freedom operated only during
federal election campaigns, but this was
rejected in Lange. As for Justice Dawson,
he had not previously conceded that there
was an implied freedom of political com-
munication at all. The decision left the im-
plied freedom intact, but by rejecting the

broader of the two grounds on which it had
previously been based, appeared to reduce
the likelihood that further implied rights
would be recognised. In Kruger (1997), a
majority rejected the previously suggested
implied right to equality, but left open the
possibility of an implied freedom of move-
ment and association9°.

Doubts remain about the consistency
of the implied freedom of political com-
munication with the interpretive ortho-
doxy established in the Engineers’ case. Its
recognition made a substantial change to
Australia’s system of government, which
to many, seemed more like a constitutional
amendment than the discovery of a genuine
implication. It signified a change in judicial
approach to implications. When the very
activist Justice Murphy suggested, in 1986,
that the Constitution included an implied
right to free speech, his brethren treat-
ed the suggestion with disdain®'. In 1975,
Chief Justice Barwick said

It is very noticeable that no Bill of Rights is at-
tached to the Constitution of Australia and that
there are few guarantees... [Ulnlike the case of
the American Constitution, the Australian Con-
stitution is built upon confidence in a system
of parliamentary Government with ministerial
responsibility. The contrast in constitution-
al approach is that, in the case of the American
Constitution, restriction on legislative power is
sought and readily implied whereas, where con-
fidence in the parliament prevails, express words
are regarded as necessary to warrant a limitation
of otherwise plenary powers?>.

By deciding against a bill of rights, the
framers entrusted to parliaments, not
courts, the responsibility for striking the
necessary balances between competing
rights, and between rights and other com-
munity interests, balances that require
political rather than legal judgment. The
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implied freedom had escaped the notice of
Australian lawyers and judges (other than
Justice Murphy) for the previous nine-
ty years, despite cases such as Communist
Party (1950) in which it might have proved
decisive9®. Moreover, this in itself suggests
that the implied freedom is not necessary,
either for the existence of representative
government, or for the people to make
genuine electoral choices. The fact is that
Australia had such a government, and the
people were able to make such choices,
throughout those ninety years. It would
undoubtedly be legitimate for the Court, in
enforcing express provisions requiring that
the people directly choose their represent-
atives, to invalidate legislation restricting
political communication so severely that it
prevents them from doing so. But the Court
has gone one step further, and derived
from those provisions an implied freedom
that it then applies largely independently of
them, invalidating laws deemed to infringe

' This article includes material
previously published in ]

Goldsworthy, Australia: Devotion Australian

4 J. Quick and R. Garran, The
Annotated  Constitution

Directions

the freedom whether or not they prevent
genuine electoral choices94.

In other words, the implied freedom
is vulnerable to the same kind of objec-
tion that Justice McHugh raised, to rep-
resentative democracy being treated as
a free-standing general principle, inde-
pendent of the express constitutional pro-
visions from which it is inferred, and which
give it only partial effect. That is the very is-
sue that divided the Court in its formative
years. The implied freedom is very difficult
to reconcile with the orthodox approach to
interpretation established in 1920 in Engi-
neers. Disagreement about the recognition
of unexpressed general principles that sup-
posedly underlie the Constitution’s express
provisions therefore continues, and will
probably always do so.
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