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Synopsis of legal sources of portuguese
Habeas Corpus (14th to 16th centuries)*

josé domingues, francisco castelo branco

Habeas corpus is today commonly under-
stood as an institute of the Anglo-Sax-
ons, derived from the Common Law and 
disseminated (i) through by the British 
colonial power1, (ii) under the American 
Revolutionary Constitutionalism (1776) or 
the French (1789) and, more recently, (iii) 
through international human rights laws2. 
Nevertheless, the demand of its ancestral 
origins has overflowed to other epochs and 
to other legal systems, ending by spreading 
them to the diverse geographic quadrants 
of the planet – v. g., the interdictum homine 
libero exhibendo of the Roman law3, the 
called habeas corpus visigoth4, the Liber-
tatum English Magna Carta5, the Aragonese 
charter process of the manifestación de las 
personas6 and the Portuguese assurance 
letters7–.

The Portuguese institute of assurance 
letters can close in itself one of the old-
est legal and legislative traditions and the 
well-established constitutional principle of 
the legal habeas corpus, held in Portugal for 
more than five consecutive centuries, from 

the 13th century to the year 1830. It should 
be noted that in the late Middle Ages, the 
Discoveries brought (i) the multiplication 
of assurance letters granted to criminals 
of the kingdom who wanted to serve in the 
galleys and the conquered territories and 
(ii) an endemic spread of this institute to 
the overseas territories of achievements 
– for example, the paradigmatic case of 
Brazil8 or the Constitutions of the bishop-
ric of Goa9–. Taking for granted that the 
Portuguese habeas corpus was not curtailed 
to this insignificant strip of territory, on 
the cable of the old continent to abut the 
Atlantic Ocean, which since the 12th and 
13th centuries demarcated the geographical 
area of the kingdom of Portugal, maybe one 
day will it locate events documented in any 
of the five continents.

Taking into account that the Portuguese 
assurance letters are confirmed since the 
Middle Ages (circa the 13th century) and 
remained in effect for many consecutive 
centuries, with a disclosure that extended 
to large territorial areas and people from 
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various corners of the world, this article 
intends to register without any intention of 
exhaustion or res judicata, some historical 
and legal Portuguese sources that can serve 
as a bulwark for their study and a compar-
ison with similar institutions from other 
foreign jurisdictions. The time limit, that 
of the 16th century in the title of this arti-
cle, appears in reference and in contrast to 
the Habeas Corpus Act of the British Par-
liament (1679), allowing to emphasize the 
Portuguese legislative and doctrinal sourc-
es that preceded it. It is not our purpose and 
it would be unaffordable in a work of this 
nature, for obvious limitations of time and 
space, to deal with all historical and legal 
sources. Therefore, we will limit ourselves 
to the laws sources of greatest prominence, 
inevitably leaving out the jurisdictional and 
doctrinal sources and the registration of the 
immense concrete cases in which assurance 

letters were granted those who requested 
the competent regal entity10.

In short, we aim to identify the main his-
torical and legal sources (favouring its pub-
lication in print media, but also and espe-
cially their online identification, amenable 
to easy access to any researcher anywhere 
in the world village) that may allow easy and 
direct confrontation of the constitution-
al principle of habeas corpus in the current 
Portuguese law with demonstrations from 
other legal foreign ones – v. g., best known 
institute originated from the Common Law 
– even before the Petition of Rights (1628), 
the famous Habeas Corpus Act (1679) and 
its post-revolutionary constitutional con-
secration from the late 18th century.

The fact that the assurance letters exist 
only in the Portuguese legal system (and 
its overseas colonies)11, and also that they 
arose, quite plausibly, before the English 
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habeas corpus, deepen our study-power and 
this will become a “lofty contribution to the 
infamous euro-western route of the law and 
underlying principles of habeas corpus”12. 
It may be possible to set its origin on the 
German general peace, carved by custom-
ary peninsular law of the High Middle Ages, 
from the Edictum Rothari (643), and pass-
ing the peninsular curies of the 11th and 
12th centuries – v. g., Leon (1017), Coiança 
(1055), Oviedo (1115) and Leon (1188)–. In 
summary, peace or safety would prove to be 
a powerful tool available to the lower-me-
dieval political power in the fight against 
private vengeance, taking multiple forms, v. 
g., the peace of home, the peace of the mar-
ket, the peace of the county, the peace of 
the church, the peace of the way, the peace 
of the court and the peace of the General 
Study13. 

This manifest plurality of Iberian secu-
rity is gone, quite plausibly; the Portuguese 
branch of the assurance letters, which al-
lowed the accused to be taken to court and 
defend himself in freedom. Although its 
roots retreat to the 13th century (at least), the 
incipient legislative treatment, dispensed 
by monarchical power, begins to appear 
in the first half of the 14th century. During 
the reign of Don Dinis (1279-1325) it was 
necessary to regulate the limits of the legit-
imacy of the masters of religious-military 
orders, so that they would respect the right 
of the monarch himself14. In the following 
reign, King Afonso IV´s (1325-1357) there 
is a real legislative proliferation in this area 
with the unusual enactment of three laws 
and the inclusion of the assurance letters in 
the Regiment of “corregedores das comar-
cas” (magistrates).

The first diploma of D. Afonso IV (3rd 
October 1329), to prevent the evasion of 

justice and abuses committed by holders of 
assurance letters, required that: (i) the in-
sured should confess to death, just to name 
the witnesses; (ii) if the accused denied 
death, two different situations could occur: 
(a) if there was no accuser, a letter should 
be passed up letter to the justices of the land 
where the crime was committed for wanton 
to conduct the inquiries, safeguarding con-
tradictory to the accused; (b) if there was an 
accuser, it was for him to name the witness-
es. The expenses of the witnesses brought 
to court is established according to the 
economic situation of the parties, thus, (i) 
if the accuser was rich and the accused was 
poor the witnesses came at the expense of 
the accuser, as long as the accused agreed; 
(ii) if they were both rich the witnesses 
came at the expense of each of the name; 
(iii) if the accuser was poor and the accused 
was rich, the witnesses came at the expense 
of the accused; (iv) if both were poor, send 
ascertain the truth by justices of the earth. 
In case of breach of any of the above provi-
sions, the accused would lose his assurance 
and would be arrested immediately15. 

It was established in a second law (un-
dated): (i) the assured one that does not 
appear the day pointed out in the assurance 
letter is to be immediately arrested and im-
prisoned and if he is already imprisoned 
shall be heard and set free; (ii) if the assured 
one appears on the appointed day, the judg-
es send him to call the parties or people who 
require to make law, setting him on the day 
that everyone should attend to the court; 
(iii) if that day he does not attend and does 
not claim justifying cause, the insurance to 
be heard will soon be arrested and impris-
oned; (iv) the judges are required to reg-
ister for all subsequent analysis; (v) if the 
assured ones attend, let them be heard by 
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the judges when they gather, and proceed as 
soon as possible, (vi) and that they always be 
assured according to the law; (vii) otherwise 
let them be immediately arrested and kept 
that way until they can be set free according 
to the law; (viii) and if they proceed and do 
as they should, let their assurance letters be 
kept, and not be arrested until their actions 
impose so; (ix) if the judges let them act 
wrongfully or otherwise act maliciously, the 
“corregedor” (magistrate) be surprised and 
make justice accordingly16.

In another decree of the same monarch 
(also undated) it is prohibited for judges or 
any others who have any judicial capacity 
from giving assurance letters to those who 
claim for Justice, for such power is reserved 
to the king or those he specially empowers 
to do so. Assurance letters issued with-
out legitimacy are considered invalid and 
should not be kept by their holders. Wrong 
acting judges, in turn, would be deprived of 
the office or leave to the king any private ju-
risdiction they might have17.

Finally, in the second regiment (the 
first was in 1332) of the “corregedores das 
comarcas” (1340), granted by the referred 
King Afonso IV, it was recorded that these 
senior judges, as direct representatives of 
royal power at the sites were able to give all 
assurance letters, except in deeds of mur-
der, slander, treason, sodomy, counterfeit 
and heresy18. This competence remained 
in a successive regiment granted by King 
D. Pedro I (1361)19 and, with a few nuances, 
would be compiled for the successive offi-
cial compendia of Ius proprium: Alfonsine 
Ordinances20, Manueline Ordinances21 
and Filipine Ordinances22.

By law (undated) of D. João I (1385-
1433), to avoid scandal and danger of the ac-
cused to walk safe at the scene, deadlines for 

grant of assurance letters were established. 
The king (known as the one of the righteous 
memory) merely confirmed the usual “long 
time” in the kingdom, according to which 
it could not give (i) letters of insurance to 
those guilty of manifest physical aggres-
sion – e.g. open wounds and bloody, black 
and swollen bumps or other wounds that 
resulted in some crippling until thirty days 
had passed from the day of the offense, (ii) 
neither assurance letter made in death of 
man or woman within six months from the 
day of death have elapsed23. The last term 
will be reduced to three months during in 
the second half of the fifteenth century. The 
halving (three months) is already contained 
in the regiment of the judge sent to the re-
gion of Beira, dated 30 December 149524 
and is reiterated in the determination of 
April 28th, 1496, addressed to the governor 
of the Civil House of Lisbon, D. Álvaro de 
Castro25. These deadlines – thirty days to 
assaults and three months in cases of death 
– remained unscathed and began to appear 
in the official compendia of Ius proprium, 
since the first edition of the Ordinances of 
D. Manuel I 1512/13 (Liv. V, tit. 42, fl. 32)26 
to express repeal of letters held by the de-
cree of 2nd June 183027.

During the regency of prince D. Pedro 
(1439-1448), while King D. Afonso V as 
still a child, two decrees with the value of 
law where enacted, following the advice of 
some judges, counselors and scholars of the 
court. In the first one (17th March 1442), to 
avoid scandals and bad examples, it was de-
termined that before the past six months, 
no assurance letters should be given in case 
of death, even if the accused confessed the 
crime and legitimate question claimed ex-
clusion of unlawfulness – these are called 
confess assurance letters28 –. In the second 
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decree (15th January 1443), it was estab-
lished that the accused should be assured 
if he appeared voluntarily, even if he had 
no assurance letter29. Interestingly, none 
of these determinations was upheld on Re-
form of the Ordinances of D. Afonso V. 

The period of the Portuguese Ordinanc-
es, initiated by King D. João I, was charac-
terized by the daunting task of collecting 
and systematizing the legal corpus of the 
kingdom. The compilers of this corpus, each 
in his own time (14th and 19th centuries), 
reserved a special place to the institute of 
assurance letters. In Afonsine compilation 
the title 123 of the Book III was reserved 
– “From the assurance letters that are de-
manded per death of man or open wounds 
and bloody how and when they will be giv-
en” –; the title 44 of Book V – “That no as-

surance letters may be given in case of open 
wounds until thirty days pass away” – and 
the title 57 of the same book V – “On the the 
assurance letters that give generally pear to 
be evildoers right” –; the title 112 of Book 
V – “Of those who have jurisdiction by the 
grace of the King these will not give assur-
ance letters in any case”–: the title 115 –“Of 
the declaration that King Don Duarte has 
made about the general securities given to 
some to go to Cepta or any other place”–; to 
which a fragment is added with the title of 
“corregedores das comarcas” (book I, title 
23, §25)30.

It may be said that, in essence, the Or-
dinances of D. Manuel I keep, mutatis mu-
tandis, the legislation inherited from the 
previous collection. It was, however expur-
gated the declaration of D. Duarte on gen-
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eral assurances and gathered, the first three 
titles in a single one – of the book V: «Que 
nom deem carta de segurança em caso de 
feridas abertas ataa passarem trinta dias 
e em caso de morte ata tres meses». Re-
mained as autonomous, also of Book V, the 
matter «Dos que ham jurdiçam per graça 
del Rey que nom dem cartas de segurança 
em caso alguum», well as the prerogative of 
the “corregedores das comarcas” – in Book 
I –. The final version of these Ordinances 
added a new subject matter to the letters of 
insurance in Title 1 of Book V – «Da ordem 
que o Julguador terá nos feitos crimes»31.

The Filipine Ordinances, which re-
mained in force until the emergence of 
codes, persevere, mutatis mutandis, in the 
legislation of the Manueline Ordinances32.

With the purpose of awarding legitima-
cy, the monarchy was giving up its regalia in 
favor of the powerful nobility, as the Duke of 
Bragança33 and the Marquis of Vila Real34, 
or the canon power35. A sitting of the Casa 
da Suplicação (5 December 1562) imposed 
the assurance letters for the mistakes of 
notaries were passed only by the chancery 
judge and not by the “corregedor” of the 
court36. By royal decree of 24 May 1688, 
was abolished the privilege of ombudsmen 
House of Bragança, the infantado and arch-
bishopric of Braga may grant letters of in-
surance in case of death37.

Leaving out multiple royal diplomas 
with force of law, one cannot forget a brief 
reference here to the so-called Law of the 
Reformation of Justice (6 December 1612). 
It was this legislative act which (i) created 
the negative letters impeded, for situations 
where the denial of the wrongdoing is ac-
companied by a strong evidence of alibi, (ii) 
determined that those who take confessing 
assurance letters, could not denial those 

facts in their defense (iii) established rules 
of procedure to the superior court, and, to 
avoid the great damage that resulted from 
passes of letters, (iv) ordered that no pass 
worth itself as assurance38.

The canonical power of the Church was 
allways along with the civil power of the 
king. In such case, it would be lapsus calami 
do not leave here some remarks, although 
incomplete, accompanied by brief notes, 
to the canonical legislative sources of this 
period. Already in the concordats of the 14th 
and 15th centuries were detected regulation 
traces on this issue, especially because of 
the delimitation of the fields of activity of 
both jurisdictions39. However, for effec-
tive regulation in canonical legislation, 
assurance letters would have to wait for the 
Synodal Constitutions of the XVI centu-
ry and following ones40. The comparison 
of canonical precepts with civil law (which 
is outside the scope of this article and will 
be dealt with in another context) reveals a 
close proximity and agreement exempting a 
more detailed analysis41.

Since the Synodal Constitutions of Bra-
ga (circa 1506) and the charter of D. Man-
uel I (23 July 1512) that the legitimacy of 
the prelates was considered equal to the 
monarch, as these started to pass assurance 
letters even in cases of death42. The assim-
ilation was recognized by the Ordinances 
of the kingdom, and the subject of the as-
surance letters became to be assiduous in 
the canonical Constitutions. In summary, 
mutatis mutandis, the Lex ecclesiastica im-
poses (i) the same deadlines of the civil law 
to grant assurance letters in case of physical 
aggression (thirty days) and in case of mur-
ders (three months); (ii) immediate grant 
of confess letters as defense, in cases of 
death, (iii) the assurance, in case of death, 
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does not enter the places of harm during 
their deliverance – it is only this legislation 
that does not find a direct correspondence 
in the civil law –, (iv) the assurance accused 
presents himself in court, (v) in each case it 
is not due to pass more than three assurance 
letters, (vi) within ten days a new assurance 
letter should be requested;(vii) that the as-
sured will not be arrested for breaking the 
assurance letter, if against him there are 
not sufficient grounds to do so.

In awareness that this is just the tip of the 
iceberg and that are yet to identify many oth-
er documentary sources, namely legislative, 
doctrinal and jurisprudential, but especially 
those of the individual cases that were pro-
cessed in the Portuguese courts – this simple 
study may have been worth, if some benefit 
may result in opening up new ways for sci-
entific research and the study of the «Portu-
guese habeas corpus» may ever come to be 
compared to any foreign counterpart.
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