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1. Introduction

The Swedish Constitution consists of four
constitutional acts: The Instrument of
Government (Regeringsformen)', the Act
of Succession (Successionsordningen)?, the
Freedom of the Press Act (Tryckfrihetsfor-
ordm'ngen)3 and the Fundamental Law on
Freedom of Expression (Yttrandefrihets—
grundlagen)*. The Instrument of Govern-
ment was enacted in 1974, and entered into
force 1* January 1975. This year, it has func-
tioned as the most important constitutional
act in Sweden for 50 years.

Its name, the Instrument of Govern-
ment, was used for the first time in 1634,
when a constitutional act was issued to be
valid during the minority of Queen Chris-
tina (1626-1689, r.1632-1654,). It has then
been followed by a series of Instruments of
Government, issued in 1719, 1720, 1772 and
1809. The present Instrument of Govern-
ment has undergone several changes since
1975, especially in 2011.

MARTIN SUNNQVIST

In this article, I will first provide a brief
outline of the Swedish constitutional his-
tory, especially with regard to the various
constitutional acts that have existed, in or-
der to place the Instrument of Government
in its historical context. My main focus,
however, will be the 1974 Instrument of
Government and how the balance between
King and Parliament was replaced by popu-
lar sovereignty in 1974 and how separation
of powers has, again, become more impor-
tant during the last decades.

A still useful overview of the Swedish
constitutional history is provided by Profes-
sor Nils Herlitz in Grunddragen ay det svens-
ka statsskickets historia, 6™ edition 19645.
Professor Hans-Heinrich Vogel has written
a short but detailed account of the founda-
tions of Swedish constitutional law and con-
stitutional history in Handbuch Ius Publicum
Europaeum6. Because of the 50 years anni-
versary, some anthologies have been pub-
lished discussing various aspects of the con-
stitutional development during the last five
decades?. There was also a thematic issue in
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Statsvetenskaplig tidskn’ftB, and I contributed
there with an article? that forms the basis for
the second half of this article.

2. Overview of the Swedish constitutional

history before 1975

2.1 The medieval origins of the Swedish
realm; the Kalmar union and its dissolution

The first constitutional act in Swedish legal
history, in the modern sense of the word
constitution and if we limit the discussion
to acts that were to be valid in the realm
as a whole'?, is a charter on the election of
kings, the royal oath and the coronation
that King Magnus Eriksson issued around
1335 (it cannot be dated with certainty). It
was to be adopted in the various provinces
and incorporated into the provincial laws.
This happened at least in Sodermanland™'.
The provisions in this charter were then es-
sentially incorporated into the Book of the
King in the Law of the Land of King Magnus
Eriksson, which began to be applied around
1350'%. With minor changes, they were in-
corporated into the Law of the Land of King
Christopher, which was enacted in 144213.
According to these rules, Sweden was
an elective kingdom. The different prov-
inces were represented in the election, that
took place in Uppsala. After the election,
the King should take an oath, travel around
the country so that the election could be
confirmed, and then the coronation should
take place in Uppsala. According to the
oath, the King should, among other things,
protect justice, follow the laws and protect
the borders'#. The King’s collaboration
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with bishops and secular nobles developed
during the period 1280-14.80 in the form of
consilium and parlamentum into what came
to be called, on the one hand, the King’s
Council and, on the other hand, the Parlia-
ment (diet)'5.

In the meantime, however, another im-
portant constitutional event had occurred,
namely the establishment of the Kalmar
Union between Sweden, Denmark and Nor-
way and the coronation of Erik of Pomera-
nia as King in 139716. This union was full
of conflicts and was dissolved in 1523 when
Sweden gained independence again under
King Gustavus Vasa. Constitutional matters
were regulated in various acts of a more con-
stitutional or fundamental nature. One such
act was the charter on the inheritance of the
crown issued at the parliamentary session
in Visteras in 154.4. Sweden then became a
hereditary monarchy'?. Another change was
that peasants were represented for the first
time at the diet in 1527, and after this the
parliament of four estates — nobility, clergy,
burghers and peasants — was convened at
more or less regular intervals until 18668,

2.2 The first Instrument of Government

In 1634, the word Regeringsform was used for
the first time as the name of a constitutional
act. It is commonly translated as "Instru-
ment of Government”, even though a literal
translation would be “Form of Govern-
ance”. It, and its successors, deal not only
with the functioning of the Government as
one of the constitutional branches, but with
the governance of the state as a whole.

The 1634, Instrument of Government
was designed to regulate the Swedish con-
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stitutional law during the minority of Queen
Christina'9. It defined the different offices
of the realm and the so-called colleges, the
central judicial and administrative agen-
cies, such as the courts of appeal, the war
council, the admiralty, the chancery, the
exchequer, etc.?°. In 1614, the Svea Court
of Appeal had been established, and subse-
quently more courts of appeal were added,
and the King’s judicial function was thus
partly delegated to a college of nobles and
lawyers®'. However, the King still retained
supreme judicial power. There was also an
overlap between on the one hand the King's
Council, and on the other the courts of ap-
peal and the colleges: the presidents in the
colleges were also councillors, and coun-
cillors should also be among the justices of
appeal®?. The local administration in the
country was given a new shape in 1634 by
establishing the offices of provincial gover-
nors*, The man behind these reforms was
Count Axel Oxenstierna, the famous chan-
cellor of King Gustavus II Adolphus.

In 1660, an "additament” to the 1634,
Instrument of Government strengthened
the Parliament, since it was to be convened
every three years and not only when the
king so wished**. However, in 1680, king
Charles XI had the Estates declare that he
was not bound by the Instrument of Gov-
ernment of 1634 nor by the opinion of
Parliament. In 1682, Charles XI took full
legislative power; he did not need the con-
sent of Parliament to change laws?5. In 1713,
Charles XII established the function of the
King’s «ombudsman», an office that since
1719 is called the Office of the Chancellor
of Justice (Justitiekanslern). The Chancellor
of Justice oversees that the governmental
agencies follow the law and also acts as the
advocate of the state?°.

2.3 The Age of Liberty and the Gustavian
autocracy

In 1719, the Estates took power and the in-
creasingly autocratic rule of king Charles
XI and Charles XII was turned into its op-
posite: governance through Parliament,
or the so-called Age of Liberty. The 1719
Instrument of Government, accepted by
Queen Ulrika Eleonora, was the year after
replaced by a similar but new Instrument of
Government, when she abdicated and was
succeeded by her husband, King Frederick
I?7. The 1720 Instrument of Government
has been called the first liberal constitu-
tion in Europe®®. According to this con-
stitution, power lay with the four estates of
Parliament, even though the nobility was
most influential. The King had to obey the
Instrument of Government, govern the
kingdom with the advice of the Council, and
always follow the decisions of Parliament.
The Parliament had the power to appoint
the King’s councillors, and the councillors
were responsible to Parliament; thus the
principles of a parliamentary system ap-
plied. It can even be said that Sweden was
arepublic disguised as a monarchy?9. What
the King and his council had decided dur-
ing the three-year intervals between the
parliamentary sessions was to be scruti-
nized by Parliament afterwards3°.

Through the 1720 Instrument of Gov-
ernment, an important change was that the
governmental agencies — that had received
their structure through the 1634 Instru-
ment of Government — became more in-
dependent: the presidents in the colleges
and courts of appeal should no longer also
be Councillors of the Realm. This change
gave the courts increased independence,
but it also gave the governmental agencies
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an independence close to that of the courts.
There was one exception: the College of
Chancery (Kanslikollegium). This meant
that the College of Chancery was closer at-
tached to Council than the other colleges31.
Here lies the origin to the division between
the Government Offices (Regeringskansliet)
and the governmental agenciesgz.

Asregards civil, criminal and procedur-
al law, the Law of the Land of King Christo-
pher of 1442 was replaced by the Law Code
of 1734, which entered into force in 1736.
In contrast to the Law of the Land, the Law
Code did not deal with constitutional mat-
ters. This means that a difference devel-
oped between civil, criminal and procedur-
al law on one hand, and constitutional law
on the other. In 1766, Sweden’s first Free-
dom of the Press Act (Tryckfrihetsforordning)
was enacted, with its groundbreaking rules,
including a freedom of the press that was
extensive for the time, and the principle of
publicity of the documents held by state au-
thorities®.

The 1720 constitution was in turn re-
placed — through a coup d’état by King Gus-
tavus III — by the 1772 Instrument of Gov-
ernment®* and the so-called Union and
Security Act (Forenings- och Sikerhetsakten)
of 178935, which laid the foundation for
the Gustavian autocracy. In 1772, Gustavus
IIT wanted to restore the balance of power
between the King and Parliament from the
time of Gustavus II Adolphus, so that these
two bodies would share legislative pow-
er. He linked this to a traditional image
of royal power but initially adapted to the
political language of the Age of Liberty>®.
The estates had the power of taxation. The
King would govern the kingdom, and the
Council of State would advise him, but not
govern. Although the King had the final de-
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cision-making power, certain formalities
had to be observed. All matters except ju-
dicial matters, matters of pardon, appoint-
ments and conferral of nobility were to be
presented to the King in the cabinet or in
one of the divisions of the council. In the
judicial matters, the King had two votes and
the casting vote. In 1789, however, Gusta-
vus IIT managed to become an absolute rul-
er and the King’s Council was abolished®’.
The highest judicial power was transferred
from this council to a Supreme Court (Hog-
sta domstolen), established the same year.
The King had two votes and a casting vote in
the Supreme Court3®.

This Gustavian autocracy came to an
end, not with the assassination of Gustavus
IIT in 1792, but with Sweden’s loss of the
eastern half of the Kingdom (Finland) in
1809 in the context of the Napoleonic Wars.
The development of events led to the de-
thronement of Gustavus IV Adolphus, and
his uncle Duke Charles became regent and
later king as Charles XIII.

2.4, The 1809 Instrument of Government and
the separation of powers

After the 1809 coup d’état and the de-
thronement of Gustavus IV Adolphus, the
first step was to adopt a new Instrument
of Government. This was drawn up over
two weeks and was subsequently adopted
on 6 June 1809 by three of the estates, af-
ter which Duke Charles was declared King
Charles XIII. The peasants initially refused
to have their speaker sign the document,
but they agreed to sign on 27 June 1809 after
pressure from Charles XIII. The 1809 In-
strument of Government — through which
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the Book of the King in the 1442 Law of the
Land was finally abolished — was in force
until 1975, albeit with successive changesg‘).
Of these, one of the most notable was the
abolition of the Parliament of the Estates
in 1866 and the introduction of a bicameral
parliament.

New Acts of Succession were enacted
in 1809 and 1810, the latter establishing
the still reigning Bernadotte dynasty as
the Swedish royal family with Jean Baptiste
Bernadotte, Prince of Ponte Corvo as Crown
Prince Charles John, later King Charles
XIV John. New Freedom of the Press Acts
were issued in 1810 and 1812, since free-
dom of the press needed to be re-enacted
after decline and partial abolishment dur-
ing the Gustavian absolutism. Increasingly
detailed rules about secrecy and publicity of
documents were taken into constitutional
and statutory law#°. The union with Norway
1814,-1905 was regulated by a specific act®'.

The ambition with the 1809 Instrument
of Government was to re-establish the ba-
lance between King and Parliament, under
the influence of ideas of separation of po-
wers#2. In connection with the adoption of
the Instrument of Government, the con-
stitutional committee, through Hans Jarta,
formulated the basic principle in this way,
inspired by Montesquieu:

The committee has sought to shape an executive
power, acting within fixed forms and united in
its decision-making and implementing power,
a legislative power, wisely slow to act but strong
to resist, and a judicial power, independent un-
der the laws but not autocratic over them. The
committee has furthermore tried to structure
these powers so that they check and restrain each
other, without mixing them or granting the re-
straining function anay power that belongs to the
restrained function®,

Section 9o of the 1809 Instrument of

Government also set out the principles of
the separation of powers. However, given
that the Constitution was adopted by the
King and the four Estates of Parliament and
actually created five powers — the legisla-
tive, the executive, the judicial, the taxing
and the auditing powers, with the King in-
volved in the first three —the legal situation
became more complicated than the Consti-
tutional Committee had suggested. If one
uses Sieyes’ distinction between constitu-
ent and constituted powers#4, it can be said
that King and Parliament as the two constit-
uent powers constituted five powers. The
two constituent powers were, however, very
visible in the outline of the Instrument of
Government: articles 1-4.8 dealt primarily
with the King and his powers, whilst article
49-114, dealt primarily with Parliament and
its powers. Gudmund Joran Adlerbeth, who
was a member of the constitutional com-
mittee, spoke in the debate at the parlia-
mentary session in a way that suggests the
connection between constituent and con-
stituted powers:

According to the foundations of political theory
and the testimony of history, it seems to be fairly
clear that security is best preserved when the leg-
islative power belongs to the nation and its regent
jointly, the adjudicative power belongs to certain
bodies, which should suffer imposition neither
by the nation and its representatives nor by the
government, the executive power is held undi-
vided by the regent, and the power of taxation is
held undivided by the people‘ks.

During the second half of the 19™ cen-
tury, Professor Christian Naumann, who
wrote the first comprehensive book on
the 1809 Instrument of Government and
Sweden’s constitutional history*® made
his view clear: the legislative power was
«the highest in the state; it represents
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The King’s Jubilee Portrait, Carl XVI
Gustaf 2023. Photo: Thron Ullberg/
Kungl. Hovstaterna

the entire nation, it determines the very
state and legal order»%7. The expression
shows that the legislative power — the King
and Parliament — had a special weight be-
cause as a constituted power it was al-
most identical to the constituent powers.

As head of state, Charles XIII represent-
ed a monarchy that was extremely weakened
atthe time. The coup d’état against Gustavus
IV Adolphus could have gone so far that Par-
liament had adopted a constitution without
any participation from the monarch, and in
that case the constituent power could have
been the people only (through their repre-
sentatives in Parliament) as earlyasini8og9.
Instead, however, the Instrument of Gov-
ernment of 1809 was adopted by the peo-
ple’s representatives and the King by mutual
consent, through a contract4®,

Legislation — civil, criminal and pro-
cedural law — required the approval of at
least three estates and the King’s consent.
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Amendments to the Instrument of Gov-
ernment and other constitutional acts re-
quired the unanimous decision of the King
and all four estates, but decisions could
only be made in the next parliamentary
session after the session at which the con-
stitutional committee had supported the
proposal. After the reform of Parliament
in 1866, when a bicameral parliament re-
placed the parliament of the four estates,
decisions by the King and two parliamen-
tary sessions were required for constitu-
tional amendments.

The King in Council legislated on mat-
ters concerning the general economy of the
realm and administrative matters through
ordinances (forordningar). The King in
Council also exercised executive power —
“the king alone has the right to govern the
kingdom?”, as stated in article 4 of the 1809
Instrument of Government. The King in
Council governed the country through gov-
ernmental agencies, which retained the in-
dependence introduced in 1720%9.

The Supreme Court exercised “the
King’s judicial power”, and the judgments
were to be issued in the King’s name and
with his signature or seal. There have
been questions raised about what status
the judicial power had from the perspec-
tive of separation of powers. Based on the
outline and content of the Instrument of
Government and the treatment of the ju-
dicial power in the literature, Associate
Professor Caroline Taube has concluded
that the courts were so intertwined with
the governmental agencies that they could
not be considered an independent power
of state>°. However, if one distinguish-
es between constituent and constituted
powers, it becomes clearer how the courts
— albeit to some extent subordinate to the
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King and also scrutinized by representa-
tives of the Parliament — had a substantial
degree of independence.

In 1909 the Supreme Administrative
Court (Regeringsrdtten, from 2011 Higsta
forvaliningsdomstolen) was established. The
Council on Legislation (Lagrddet), with jus-
tices from both supreme courts, took over
the advisory role regarding new legislation
that the Supreme Court had had, originally
as a remnant from the old King’s Council.
The Council on Legislation got the task to
preview the constitutionality of statutes and
to give advice as regards legal-technical as-
pects of proposed statutes.

Thus, King and Parliament were in-
volved in legislation, and the courts and
the governmental agencies were under the
King’s domain. The two remaining powers,
taxation and auditing, were held by Parlia-
ment. Thus, if Parliament had not approved
money in the budget for a certain area of
state action and financed the cost through
taxes, the King could not act. Parliament had
auditors both for financial and substantive
matters. The Ombudsman of Justice (Jus-
titicombudsmannen), an office established
in 1809, acts on behalf of Parliament and
oversees that the courts and governmental
agencies proceed according to law. The Par-
liamentary Auditors (Riksdagens revisorer)
checked how the governmental agencies
used their funds. Since 2003, the Swedish
National Audit Office (Riksrevisionen) takes
care of this task and is an agency under the
Parliament, not the Government.

2.5 Rebalancing through the breakthrough
of parliamentarism and work towards a new
Instrument of Government

During the period 1907-1921, universal
suffrage, proportional elections and the
parliamentary system were gradually in-
troduced. The parliamentary system had its
breakthrough after the so-called Courtyard
Crisis in 1914.. At that time, the liberal gov-
ernment under Prime Minister Karl Staaff
wanted to spend less money on defence
than the King, Gustavus V, which lead to a
march of support from above all peasants
(bondetdget) to the courtyard at the Royal
Palace in Stockholm. There, the King pub-
licly expressed that his view differed from
that of his Government. This was the last
time the King openly took political stance
in a controversial question and caused
a constitutional crisis. A few years later,
Gustavus V accepted the principle of a par-
liamentary system by signing the 1918 bill
on amendments to the Ordinance on Local
Government in the Countryside, through
accepting what Prime Minister Nils Edén
had written there in favour of this princi-
ple5'. From then on, the balance of power
between the King and Parliament ceased to
function within the legislative power. The
King’s role was from now on ceremonial.
Through this development, the King’s po-
sition as a constituent power was weakened,
because it would be difficult for the King to
refuse a constitutional amendment.

When the Supreme Administrative
Court was established in 1909, the King was
not to have votes there, and his two votes in
the Supreme Court were abolished. The-
se votes had not been used for many years,
with an exception for the Supreme Court’s
200 year anniversary in 18895%, and this
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reform only confirmed a well-established
practice. But this meant that the legisla-
tive power and the executive power on the
one hand, and the judicial power on the
other, became more clearly separated as
constituted powers. The introduction of
the parliamentary system, and the fact
that the Government increasingly became
a political body, meant a rebalancing with
more far-reaching consequences, also for
the position of the courts. This was noted
by Professor Carl Axel Reuterskicld thus:
«If the constitutional responsibility has
been reduced to a formality, as soon as the
King and Parliament agree, then there is no
other guarantee for a true rule of law than
the courts»5%. The Social Democrat Mini-
ster for Foreign Affairs, Professor Osten
Undén later ridiculed Reuterskicld’s state-
ment and acknowledged it only for «exclu-
sive curiosity interest»54, but it should
be noted that Reuterskiold looked at all
aspects of power balance. He acknowledged
the underlying idea in the 1809 Instrument
of Government that the King appeared in
various guises, and the Government’s de-
pendence on Parliament instead of the King
could be balanced if the courts, now effec-
tively disconnected from the King, checked
the constitutionality of statutes5.

This development means that during the
period from the introduction of the parlia-
mentary system in the 1910s to the adoption
of the 1974, Instrument of Government, the
balance of power was different from what
it had been during the period from 1809 to
the 1910s. In the first period, the King and
the Parliament had been the constituent
powers, now the King’s position as a con-
stituent power was weakened. Back then,
the legislative power had been closely tied
to the balance between King and Parlia-
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ment; now it was Parliament that consti-
tuted the actual legislative power, whilst the
Government had the executive power, and
the judicial power was more disconnected
from the executive power than before.

This development also meant that need
for reform became more and more obvious.
Many reforms had taken place not through
constitutional amendments but through the
acceptance of King Gustavus V to enact the
statutes and decisions from Parliament and
Government and to appoint Governments
according to the parliamentary majority.
The decades from the reforms 1907-1921
to the enactment of the 1974 Instrument of
Government, with important differences
between forms and substance, have even
been called «the half-century without a
constitution»5°.

Inthe 1950s and 1960s, there were con-
tinuous discussions about the need for con-
stitutional reform. First, one governmental
inquiry (Forfattningsutredningen) published
a proposal for a new Instrument of Gov-
ernment in 196357. The matter was not
settled, and another governmental inquiry
(Grundlagberedningen) was appointed and
published a proposal in 1972 after having
first dealt with the system for elections in
196755, The proposal was transformed into
agovernmental bill to Parliament in 197359,
which was accepted by the Constitutional
Committee and Parliament.

One of the ambitions for the new Instru-
ment of Government was to adapt the rules
to the actually functioning parliamentary
system and the King’s ceremonial func-
tion®°. One reform was made in 1968-69,
to make it possible for Parliament to explain
its lacking confidence in the Government.
At this time, the bicameral parliament was
also replaced by a unicameral parliament.
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In the bill to Parliament in 1973, it was not-
ed that the transition had taken place grad-
ually and in parallel with the strengthening
of the power of Parliament and the deepen-
ing of democracy®.

3. The new Instrument of Government and
the introduction of popular sovereignty in 1975

The new Instrument of Government en-
tered into force 1* January 1975. Unlike its
predecessors, it was divided into chapters.
The chapters were 1) The basic principles of
the constitution, 2) Fundamental freedoms
and rights, 3) Parliament, 4) The proce-
dures of Parliament, 5) The Head of State,
6) The Government, 7) The procedures of
Government, 8) Statutes and other provi-
sions, 9) Finances, 10) The relationship to
other states, 11) Administration of justice,
and administrative offices, 12) The auditing
power, 13) War and danger of war.

When work was underway to draft the
1974, Instrument of Government, the ques-
tion arose as to what the separation of pow-
ers could and should mean. In the report of
the first governmental inquiry, this state-
ment can be found:

Sometimes it is [---] emphasized as a charac-
teristic feature of a constitution that it should
realize some kind of separation of powers or bal-
ance of powers. This description applies to old-
er constitutions, where behind the various state
organs stood different de facto power groups in
society. The constitution was then often seen as
an agreement between these different groups,
e.g. between the prince and the people organized
in different estates. A constitution based on the
principle of popular sovereignty, on the other
hand, does not count on any ‘powers’ independ-
ent of the peopleéz.

Here, it is the balance between the con-
stituent powers that is in focus. The fact that
there should be no balance between differ-
ent constituent powers did not, however,
as such prevent a separation of constituted
powers. In the text following the quote, a
constitution with different balancing fac-
tors was discussed, which would limit each
other but not paralyze the ability to act. Even
with a constitution based on popular sover-
eignty, there could be limitations through
«the diversity of more or less independ-
ent bodies for political representation, in-
terest representation and the forming of
opinions»; these would create «a far more
finely divided system of checks and balanc-
es than any constitutional system of sepa-
ration of powers can achieve”®3. Regarding
the design of what was now called the divi-
sion of functions, the text continued:

The division of functions, which therefore does
not mean the same as the separation of powers
in the older sense, can be said to be motivated by
the following general considerations. The state’s
many tasks are of such a mutually varying nature
that they should be entrusted to separate bodies,
composed with due regard to what the specif-
ic tasks require and operating in forms adapted
to the tasks. The division of functions is condi-
tioned by the requirement for an appropriate di-
vision of work. In addition, a definite and clear
division of functions facilitates public transpar-
ency in the activities of state bodies and can also
be used as a basis for various types of responsi-
bility regulation and control. The main types of
state bodies that one has reason to pay attention
to in the present context are - in addition to the
Head of State - the Parliament, the Government,
the administrative authorities and the courts®4.

Of interest here is, above all, that the
«division of functions» would not mean
the same as the separation of powers in the
older sense. So far, one could see the con-
cepts in the light of the difference between
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constituent and constituted powers. The di-
vision between different constituted powers
could function as a guarantee that no power
would exceed the limits for that power. But
that was — at best — a subordinate interest.
What was emphasized instead was a se-
ries of reasons of a more practical nature:
the different bodies should be «composed
with due regard to what the specific tasks
require» and they should be <«operating
in forms adapted to the tasks». It was «the
requirement for an appropriate division of
work>» that was important, even though «a
definite and clear division of functions fa-
cilitates public transparency in the activities
of state bodies and can also be used as a basis
forvarious types of accountability regulation
and control». The control of the exercise of
power according to the principle of the sep-
aration of powers was thus subordinated to
practical considerations and the desire for
the principle of popular sovereignty to be
fully implemented®s.

The problem with the 1809 Instrument
of Government was, in summary, that it was
based on «the perception of the King and
the people’s representation as equal power
factors in the state system, while the par-
liamentary system assumes that all state
power should ultimately emanate from the
people»®®. In the next report in 1972, the
starting point was the same as in the 1967
report, mostly implicitly but sometimes
explicitly: «The committee now proposes
that the parliamentary system should be
further strengthened. The new constitution
should not constitute a system with powers
that balance each other»®7. This prompt-
ed one of the members of the committee,
Conservative Member of Parliament Al-
lan Hernelius to point this out in a special
statement:
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The report lacks historical perspectives as well
as more detailed accounts of the constitution-
al practice that has developed. It also lacks an
analysis of the fundamental problems associated
with the construction of a new constitution on the
basis of popular sovereignty instead of the sep-
aration of powers. Furthermore, the committee
has not undertaken any comprehensive evalu-
ation of the proposal’s total effects on the form
of government. The various sub-issues and their
solutions have not been placed in any overall
perspective

He went on to state why this was proble-
matic:

Everyone agrees that if a modern constitution is
to be adopted, the old classical doctrine of the
separation of powers must be abandoned and
the constitution must be based on the principle
of popular sovereignty. This shifts the entire
constitutional perspective. A new system is to be
built according to which all power emanates from
the people. The principle of the sovereignty of
the people entails certain practical consequenc-
es. Among other things, it becomes necessary to
find ways to secure the individual from different
points of view®9.

Here, the protection of individuals and
minorities against the decisions of a major-
ity was brought into question. Among other
things, the possibility of establishing a con-
stitutional court was mentioned?®.

The statements became even clearer in
the Government’s bill to Parliament, when
the main reasons for reform were summa-
rized thus:

The new constitution completely breaks with the
system of separation of powers that originally
characterized the 1809 Instrument of Govern-
ment. The Parliament is emphasized as the cen-
tral state organ. The Government shall base its
position on the composition of the Parliament
and shall be responsible to Parliament. The Head
of State, who according to the proposal shall still
be a monarch, shall have no political power?".
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Monument to the 1974 Instrument of Government outside the building for the district court and administrative
court in Malmo. Artist: Pye Engstrom, 1985. Photo: Martin Sunngyist

Furthermore, the Minister of Justice
stated that it was an essential element of the
reform that the principle of popular sover-
eignty was consistently expressed in the In-
strument of Government and that the prin-
ciple of separation of powers disappeared?®.

This did not in itself prevent the legis-
lative, the executive, and the judicial pow-
ers from remaining as separate state func-
tions; municipal self-government can also
be included in these functions. However,
it was considered difficult to define what
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the judicial function actually was and how
its exercise of power related to the deci-
sion-making functions of the administra-
tive authorities?. Thus, in the first chapter
of the Instrument of Government, where
basic principles for the state were given, it
was stated that «[f]or the administration of
justice there are courts, and for public ad-
ministration there are state and municipal
administrative authorities»74. This did not
give much guidance as regards the tasks of
the courts and authorities and the differ-
ence between them.

In parts of the literature, the distri-
bution of tasks between the Parliament,
Government and the courts came to be
called «division of functions» rather
than «separation of powers»7. Professor
Joakim Nergelius has criticized this use
of language76 with particular reference to
Professor Hakan Strémberg, who, howev-
er, argued that the difference between the
division of functions and the separation
of powers was not that important: «The
boundary between the areas of compe-
tence of the various state bodies is at least
as clearly marked as before, and rules about
their mutual control still exist>»77.

Nils Herlitz continued to use the con-
cept of separation of powers: Even if the old
«'separation of powers’ and the ‘balance’
were to be replaced by «the unity [---] that
follows from the Government’s depend-
ence on Parliament», the Instrument of
Government would still «regulate the func-
tions of the government (as it did with the
King’s functions) and the Parliament and
especially their competence»: «For those
who have hitherto been accustomed to call-
ing such regulation of competence separa-
tion of powers, it is natural to continue with
that»7%, But when <separation of powers»
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was mentioned in the name of a govern-
mental inquiry in 1990, that investigated
the separation of powers and the democ-
racy in Sweden’?, it was about «analysing
the distribution of power and influence in
different areas of Swedish society»%°, not
about the distribution of power between
different branches of government.

Historically, as Professor Henrik Palmer
Olsen has expressed it in another context,
«the recognition of the existence of differ-
ent state functions [is] far from identical
with the recognition of the need to imple-
ment separation of powers»®'. But a con-
stitution can, as Professor Eirik Holmeyvik
has written, be an expression of the will of a
sovereign people and thus «an instrument
of delegation from the people, as the con-
stituent power of the state, to the powers of
state as the constituted powers>» 82 In such
a context, it is the principle of popular sov-
ereignty that underlies the constitution,
and when the constitution is amended,
what functions is «a vertical separation of
powers between the sovereign people and
the powers of state» 53,

By approving the parliamentary system
in the 1910s and finally accepting the 1974,
Instrument of Government, the Swedish
King took a step back from being a con-
stituent power. The principle of popular
sovereignty thus formed the basis for the
representation of the people being the only
constituent power. This did not necessar-
ily mean that the constituted powers were
changed, and popular sovereignty and the
separation of powers do not need to be in
opposition against each other, unless one
is only discussing the constituent powersS4.
The difference between the constituted
powers was nevertheless downplayed, and
the concept of the separation of powers
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came to be associated with the balance of
power between the King and the Parliament
and thus with the political power of the
King®s.

4. Reintroduction of separation of powers in
20117

In 1999, a governmental inquiry regard-
ing the democracy in Sweden published a
research volume on the theme of «Separa-
tion of Powers»®°. There, fourteen political
scientists and lawyers wrote texts with his-
torical and international perspectives on
the separation of powers in Sweden. Even
though the texts were not aimed at inter-
preting the current Swedish constitution
based on the (apparent) contradiction be-
tween popular sovereignty and separation
of powers, the book’s theme made such a
discussion possible in the long run. As Jor-
gen Hermansson puts it in the first contri-
bution:

When constitutionalism is combined with the
idea of popular sovereignty, [---] the results can
be slightly different. Constitutionalism can take
several different forms, but the common fea-
ture is that to a greater or lesser extent it is about
taming the power that emanates from the people
itself°7.

The division of powers in Sweden was
not given much space in the final report®?,
However, in 2008 another governmental
inquiry published a report on constitution-
al reforms®9. The inquiry led to a govern-
mental bill9° which was approved in Par-
liament. The changes entered into force 1
January 2011.

One change was that a distinction was
made between courts and administrative

authorities through dividing Chapter 11 in
the Instrument of Government about ad-
ministration of justice and administrative
offices into two: Chapter 11 about adminis-
tration of justice and Chapter 12 about ad-
ministrative offices. However, the separa-
tion of powers or the division of functions
was not explicitly mentioned. According to
the inquiry, the reform aimed at «clarify-
ing the special position of the courts in the
constitutional system and highlighting the
importance of an independent and impar-
tial judiciary»9'. At the same time, there
was <reason to protect the importance and
independence of the administration in the
application of norms» 92, In this regard, the
heritage from 1720 was kept. Another im-
portant reform was to strengthen the courts
functions as regards judicial review of leg-
islation.

A recent governmental inquiry, whose
report was published in 2023, dealt with a
strengthened protection of democracy and
the independence of the courts93. The sep-
aration of powers was not mentioned, and
nor was the division of powers, but it was
stated that one of the sections in Chapter
11 of the Instrument of Government «ex-
presses a principled division of functions
between the legislature and the courts»9%.
It is suggested that the independence of the
courts should be clarified in Chapter 1 of
the Instrument of Government by replac-
ing the phrase «For the administration of
justice there are courts» with «The ad-
ministration of justice shall be exercised
by independent courts»9. This makes it
clearer that the courts are independent in
relation to other powers of state. This is also
combined with better institutional safe-
guards for the courts, among other things
that the National Courts Administration
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will be placed under a board elected among
judges. Another suggested change is that
amendments to the constitution will be
more difficult to achieve, through a new re-
quirement that at least half of the members
of Parliament vote in favour of the decision
to adopt a constitutional proposal for the
first time and that a qualified majority of
at least two-thirds of the members of Par-
liament vote in favour of the second con-
firming decision to adopt the proposal after
parliamentary elections have been held.
This can be compared to the present pro-
cedure where both decisions can be made
by a simple majority of those voting. These
suggestions have been taken into a govern-
mental bill9®, which is now scrutinized by
Parliament. This amendment, like the oth-
er recent amendments, is based on broad
political consensus and compromise, and it
is therefore very likely that the amendment
will be approved.

In the current debate, however, not
everyone agrees that the separation of pow-
ers is compatible with the structure of the
Instrument of Government. For example,
Judge Mikael Mellqvist has argued in some
articles that «no idea of separation of pow-
ers is built into the Instrument of Govern-
ment»97. Through the principle of popular
sovereignty, all power should «be concen-
trated in the people»gg. Mellqvist has also
argued that Swedish law and Swedish legal
thinking have been wrongly considered to
be influenced «by the so-called "Europe-
anization’, especially when it comes to the
position of the courts?9. However, if «Eu-
ropeanization» is discussed, there are clear
demands on what European law expects of
Swedish constitutional law.
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5. Separation of powers in a European
perspective

European law, of which Swedish law is a
part, assumes not only that Sweden is a
state governed by the rule of law but also
that there is a functioning separation of
powers'°®. The EU Regulation on a general
conditionality regime for the protection of
the Union budget mentions — as part of the
concept of the rule of law—that the principle
of separation of powers is respected (pre-
amble, paragraph 3 and article 2)'°*. The
starting point here is some rulings from the
Court of Justice of the EU (CJEU): the cas-
es Kovalkovas, Poltorak and DEB'°?. These
cases concern how the concept «judiciary>»
should be interpreted. The concept cannot
include ministries or other government
organs under the executive. The judiciary
should «be distinguished, in accordance
with the principle of the separation of pow-
ers which characterises the operation of
the rule of law, from the executive»'°3. The
<judicial authorities», which may issue a
European arrest warrant, <are traditionally
construed as the authorities that adminis-
ter justice, unlike, inter alia, ministries or
other government organs, which are within
the province of the executive»'®4. Police
authorities are not covered by the concept
of «judicial authorities», as they are part of
the executive branch's.

In the DEB case, which concerned the
right to legal aid in a case concerning the
liability of a Member State for damages un-
der EU law, the question arose as to how the
right to a fair trial could be satisfied when
the defendant in the main proceedings is
the State which is also required to guarantee
effective judicial protection. The GJEU held
that EU law «does not preclude a Member
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State from simultaneously exercising leg-
islative, administrative and judicial func-
tions, provided that those functions are
exercised in compliance with the principle
of the separation of powers which charac-
terises the operation of the rule of law»'°°.

The Swedish translation «lagstiftare,
myndighet och domare» (Iiterally «legis-
lator, authority and judge», similar to the
Italian and French versions) can be com-
pared with the English «legislative, ad-
ministrative and judicial functions™ or the
German reference to that a member state
«embodies legislative, executive and judi-
cial functions at the same time>» (<<Legis—
lative, Exekutive und Judikative zugleich
verkorpert>»). It can be concluded that the
separation of powers, the rule of law and the
right to a fair trial before an independent
and impartial judge are closely linked.

The same can be said on the basis of
case-law of the European Court of Human
Rights. In the Grand Chamber judgment
Stafford from 2002'°7, the European Court
of Human Rights found that decisions by a
minister in matters of determining the du-
ration of sentences for those sentenced to
life imprisonment had become an increas-
ingly problematic order; it had become
«increasingly difficult to reconcile with the
notion of separation of powers between the
executive and the judiciary, a notion which
has assumed growing importance in the
case-law of the Court»'°®. In several oth-
er Grand Chamber judgments, including
Maktouf 2013'°9 and Astradsson 2020'*°,
the European Court of Human Rights has
reiterated the same formulation. In the
Astradsson judgment, the Court also stat-
ed that there is no requirement for states
to «comply with any theoretical constitu-
tional concepts regarding the permissible

limits of the powers’ interaction»'"'. The
Court held that «a certain interaction be-
tween the three branches of government is
not only inevitable, but also necessary, to
the extent that the respective powers do not
unduly encroach upon one another’s func-
tions and competences» 2.,

The fact that the CJEU and the Euro-
pean Court of Human Rights require that
the principle of separation of powers be
observed cannot in itself lead to this prin-
ciple being interpreted into the Swedish
constitution. On the other hand, since it is
assumed that the principle is observed, a
dilemma would arise if the Swedish consti-
tution were not to be considered based on
it. If that were so, the difference between
the Swedish constitution and European
law would need to be handled in some way,
and one could ask whether Sweden fulfilled
the basic requirements of a European state
where the rule of law prevails.

The dilemma can be resolved by distin-
guishing between constituent and consti-
tuted powers. There are no problems under
European law with the Swedish constitution
being based on the idea of popular sover-
eignty and that there is therefore only one
constituent power. The fact that this con-
stituent power has then established sever-
al different powers of state, including an
independent judicial power, is sufficient
for Swedish constitutional law to meet the
requirements set by the European Court of
Justice and the Court of Justice of the Eu-
ropean Union. Above, I have argued that
Swedish constitutional law has developed
and is developing in this direction.
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6. Concluding comments

I began this article in the Middle Ages,
with a charter from around 1335 whereby
King Magnus Eriksson issued rules about
the election of kings, the royal oath and the
coronation, to be approved by the provinc-
es. The text from the charter was then in-
corporated into the Book of the King in the
Laws of the Land from the 1350s onwards.
Atthistime, there was a clear power balance
between the King and representatives of the
population, being present in Council, Par-
liament and provincial assemblies.

In 1634, the word Regeringsform (Instru-
ment of Government) was used for the first
time for a document regulating the colleges
and offices of the state, in modern terms
the courts of law and the governmental
agencies. The power balance between King
and Parliament shifted back and forth, with
powerful kings in the late 17" century to the
governance by Parliament according to the
1720 Instrument of Government during the
Age of Liberty. The last decades of the 18th
century again saw increased royal power.

The 1809 Instrument of Government
was based on a wish to restore a balance be-
tween King and Parliament, a balance that
had been disturbed during royal absolutism
and parliamentary governance. The two
constituent powers King and Parliament
established five constituted powers, the
legislative, executive, judicial, taxing and
auditing powers of state, all under inspira-
tion from Montesquieu, and further devel-
oping his ideas.

With the breakthrough of the parliamen-
tary system in the 1910s, the power balance
between King and Parliament disappeared
within the legislative power. Later on, the
King also renounced his function as a con-
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stituent power and Parliament was left alone
as such. The balance between the two was
replaced by popular sovereignty. This legal
development was finally confirmed through
the 1974, Instrument of Government.

However, it was not necessary in this
context to renounce from labelling the sys-
tem as «separation of powers», since the
legislative, executive, judicial, taxing and
auditing powers remained as constituted
powers, regardless of what happened to the
constituent powers. When the 1974 Instru-
ment of Government was adopted, it was
symbolically important to mark the differ-
ence in relation to the principles on which
the 1809 Instrument of Government was
based. This primarily concerned the con-
stituent powers, and the changed role of the
King. Partly for this reason, the separation
of powers between the constituted pow-
ers was also downplayed, and lawyers and
political scientists began to talk about the
«division of functions».

The concept of the «division of func-
tions» is diffuse and more unclear than
«separation of powers» . It is also mislead-
ing, since it was associated with a relatively
practically oriented division of work be-
tween the various functions, rather than a
principled control aimed at curbing abuse
of power. Now, 5o years after the 1809 In-
strument of Government ceased to apply,
the risk of «separation of powers» being
misunderstood as a return to the dualism
between King and Parliament as constitu-
ent powers is negligible.

Further on, the recent and ongoing
amendments of the Instrument of Govern-
ment have strengthened the protection of
the independence and impartiality of the
judiciary, and the Instrument of Govern-
ment will now become more difficult to



amend. This makes the principle of sep-
aration of powers more clearly visible in
the Instrument of Government, and in that
regard it increasingly connects to its pre-
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