From pragmatic conservatism to formal continuity.

Nineteenth-century views on the Old Regime

origins of the Belgian Constitution'

Although, philosophically, I join in the admira-
tion for these principles, as a Belgian I have as
much admiration for the traditions of my coun-
try, which to the merit of consecrating most of the
public liberties acclaimed in 1789, join the merit
of their high age. [...] It is from the traditions of
our ancestors that we have drawn our constitu-
tionalliberties, liberties to which the single prin-
ciples of ‘89 would not have led us so directly.

These lines were written by Victor Van
den Broeck in his 1859 book on the Belgian
Constitution. The book’s subtitle tellingly
reads: Its roots in our history before the French
Revolution of 1789. Belgian intellectuals of
the nineteenth century had an uneasy re-
lationship to the French Revolution, and
especially with regard to the question of
the origin of political liberty in their coun-
try. The Belgian Constitution of 1831 was
famously liberal among contemporaries,
counting as a model modern constitution
in Europe?’. By establishing royal inviola-
bility and ministerial responsibility, it in-
stated an early example of parliamentary
monarchy?. Also, it explicitly proclaimed
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personal liberty, as well as the freedoms of
press, religion, association and education.
To Van den Broeck’s disenchantment,
most of his countrymen seemed to think
that the political and civil liberties en-
shrined in the Constitution had their ori-
gin in the French Revolution. Belgium had
indeed known twenty years of French rule
as a result of the revolutionary and Napo-
leonic wars. For Van den Broeck and many
fellow patriotic intellectuals however, it
was outrageous to think that liberty had
been brought to the Belgians by foreign
hands, let alone French hands. Belgian
historians generally painted the so-called
«French period» as a brutal occupation
and as a violation of Belgian sovereignty
and identity, especially after the events of
184,85. Denouncing the occupation was a
way of historically legitimising Belgium’s
independence. The chances of survival of
the young and small state were precarious
at times. While Holland had only recent-
ly abandoned its claims on Belgian terri-
tory, the threat of a second annexation to
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France grew rapidly as Napoleon III came
to power6. On the other hand, French rule
had ended the injustices of the Old Re-
gime and had opened the way for the liberal
bourgeois society which these intellectuals
themselves embodied?.

The challenge then was to prove that the
Belgians had not actually needed French in-
tervention in order to incorporate the great
modern principles of liberty into their Con-
stitution. This is where the ancient consti-
tutions came in. In the nineteenth century,
Old Regime constitutionalism was reacti-
vated to shore up the legitimacy and inde-
pendence of both the United Kingdom of
the Netherlands (1815-1830) and of its rev-
olutionary successor in the South, Belgium.

This article investigates, first, the for-
mal continuity thesis defended by nine-
teenth-century Belgian intellectuals such as
Van den Broeck. The voluminous and varied
field of nineteenth-century Belgian histori-
ography will not be analysed here in its en-
tirety. Rather this article focuses on the work
of those authors who, from a legal historical
point of view, posited a direct connection
between the ancient constitutions and the
Belgian Constitution®. This thesis has until
now scarcely received scholarly attention.
The second aim of this article is to assess the
real impact of ancient constitutionalism on
the genesis of the Belgian Constitution. This
will be done by analysing the constituent
debates of the Belgian National Congress
of 1830-1831 and their repercussions in the
press. Paradoxically, these were much less
concerned with the ancient constitutions
than Van den Broeck and likeminded histo-
rians often presumed. Lastly, an unexpect-
ed and little-known defence of the ancient
constitutions by a radical Belgian revolu-
tionary in 1830 will be discussed.
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1. The legacy of the ancient constitutions

The political culture of the Belgian provinc-
es under the Old Regime was marked by a
specific manifestation of ancient constitu-
tionalism; the idea that the wellbeing of the
nation depended on the conservation and
continuation of a body of ancestral privi-
leges and customs which together formed
a country’s constitution?. Geographically
isolated from the larger empire to which
they belonged, and ruled by a non-residing
monarch, the Belgian provinces were gov-
erned according to the principle dominium
politicum et regale'®. Representative institu-
tions had a relatively strong position, espe-
cially in matters of taxation and the enact-
ment of legislation. Acting as the guardians
of the constitutions, the Estates of the dif-
ferent provinces jealously staved off con-
stitutional innovation on the part of the
government, occasionally even reverting to
armed revolt. Both the sixteenth-century
Dutch Revolt and the Brabant Revolution
of 1789-1790, leading to the deposition, by
the Estates, of King Philip II of Spain and
the Austrian Emperor Joseph Il respective-
ly, had been legitimised on the grounds that
the monarch had violated the ancient con-
stitutions. It had earned the inhabitants of
the old Netherlands a rebellious and free-
dom-loving reputation'.

Apart from being a powerful weapon to
prevent the establishment of royal absolut-
ism, the ancestral privileges had over time
also acquired a large symbolic value. Pro-
to-national authors in the eighteenth cen-
tury considered the ancient constitutions
and the “free” political principles they
enshrined, together with Catholicism, as
the founding elements of Belgian national
identity'®. Count Patrice-Frangois de Neny,
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president of the Secret Council in Brussels,
famously identified the Belgian national
character with the old constitutions in the
opening lines of the treatise on the govern-
ment of the Southern Netherlands he wrote
for the instruction of the future Emperor
Joseph II:

A country’s constitution is its history put into ac-
tion. A country’s history is essentially linked to
its political constitution, to such a degree that it
is impossible to separate these two objects. That
incontestable truth is especially true with regard
to the Netherlands'.

In the second half of the eighteenth
century, proto-national Belgian historians
elaborated on this thesis by writing the his-
tory of the ancient constitutions and rep-
resentative institutions. These historians
invariably claimed that the historical ori-
gins of the constitutions were immemorial,
and thus they supported a "parliamentary”
interpretation of Belgian institutional his-
tory'4. They were encouraged by the yearly
historical competitions organised by the
Royal and Imperial Academy in Brussels,
many of which focused on the history of
the constitutions and the Estates. These
texts came in handy in 1787-1791, when
the Brabant revolutionaries opposed im-
perial plans for institutional reform with
the argument that Belgian nationality was
grounded in the immutability of the con-
stitutions and of the institutions founded
upon them's. The continuity of the political
principles and the «old habits» of the Bel-
gians developed into founding elements of
(proto-) Belgian nationality. As such, these
ideas survived the formal abolition of the
Old Regime and the ancient constitutions
under the rule of the French Convention in

1794

2. Bridging the divide: the national origins of
the Constitution

After Belgian independence in 1830, na-
tional historians were quick to establish the
link between the Belgian Constitution and
ancient privileges. This theme was already
present in the national histories and his-
torical culture of Belgium’s predecessor,
the United Kingdom of the Netherlands'®.
It could easily be adapted to the new rule,
especially given the parallel drawn between
King William I's "deposition” by the Bel-
gian revolutionaries and the revolts of their
ancestors against Philip II and Joseph II.
The defence of liberty, formerly enshrined
by the ancient constitutions, became one
of the classical arguments for the legitima-
tion of Belgian independence. The Cath-
olic, French publicist Waille went to great
lengths to prove that the Belgians had al-
ways been a free and autonomous nation,
whose liberty was rooted in its immemorial
customs and its inherent Catholicism'?. He
argued that the present Belgian institutions
were «essentially» identical to the ones of
their Frankish ancestors. In his view, the
National Congress of 1830-1831 had been
wise enough to «embrace the old constitu-
tions» and to combine these with the insti-
tutions of modern times. Waille alleged that
the Constitution of 1831 was entirely made
up of «custom and tradition» and perfectly
incarnated the old principle of «lex et con-
suetudo». Variations of what we could call
this “continuity thesis” remained charac-
teristic of Belgian historiography until well
into the twentieth centuryl8.

A number of authors took this argument
further by postulating a formal continuity
between the Belgian Constitution and the
ancient charters. Most of them, writing
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Belgian interim government, engraving of 1830

before the establishment of history as an
academic discipline in Belgium, were le-
gally trained intellectuals. By systematically
comparing the Constitution to the medieval
privileges, they tried to prove that all of its
major provisions were directly rooted in
the national past. One of the earliest and
most influential accounts of this kind was
published by Charles Faider, alegal histori-
an and later general prosecutor at the Court
of Cassation and Minister of Justice'9.
Faider’s vision was a nuanced one. He
readily admitted that the ancient charters
had been far inferior to the modern Belgian
Constitution, and that they did not contain
such vital guarantees as the liberty of the
press and religious liberty. He also under-
lined the essential difference between the
limited scope of medieval privileges on the
one hand and the universality of the mod-
ern concept of constitution on the other®°.
Nevertheless, he maintained that the de-
gree of liberty conferred to the people by
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the ancient constitutions was unsurpassed
in the Old Regime, and that they had di-
rectly informed the creation of the Belgian
Constitution. He attributed the genesis of
the latter and its immediate acceptance by
the Belgian public to the indigenous «tra-
dition of liberty»*'.

To stress constitutional continuity be-
tween the Old and the New Regime in Bel-
gium was not only a way of legitimising the
Belgian Constitution of 1831, but it was also
a claim about the historically grounded
unity of the territory and its people*?. Mod -
ern-day Belgium comprised the territories
of the historical Southern or Austrian Neth-
erlands, a confederation of sovereign prin-
cipalities united under a single dynasty ever
since the fifteenth century. Added to it were
the territories of the formerly independent
Prince-Bishopric of Liége, the Principal-
ity of Stavelot-Malmédy and the Duchy of
Bouillon. Before the annexation to France
following the French Revolution, no formal
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ties had existed between both groups of ter-
ritories, and this seemed to undermine the
idea of Belgian state grounded on historical
unity. But Faider found a way around this
problem by pointing out the many similar-
ities between the constitutions of the var-
ious Old Regime principalities. Following
Léonard Pycke, he identified a list of sev-
enteen principles and provisions that had
been common to the public law of all the
Austrian Netherlands’ principalities, and
many of which could also be found in Liege
(the largest and most important of the three
“additional” territories)?®. In his book,
Faider compared the two most famous me-
dieval charters: the 1356 Joyeuse Entrée of
the Duchies of Brabant and Limburg and
the 1316 Paix de Fexhe of Liege. He asserted
that the same spirit pervaded the unwritten
constitutions of the other principalities,
thus turning them into vectors of early Bel-
gian national unity>*.

Faider claimed that the continuity with
the old constitutions was evident both in
the form of government and in the consti-
tutional guarantees for personal liberty.
The combination of representative con-
stitutional monarchy and constitutionally
guaranteed personal liberty was precisely
what made the Belgian Constitution of 1831
so famously liberal in the eyes of contem-
poraries. Drawing on eighteenth-century
pro-Estates literature, Faider contend-
ed that the old Belgian principalities had
known a mixed form of government. Sov-
ereignty had been shared between the
monarch and the nation, as proven by the
Estates’s necessary consent in matters of
taxation and legislation. Apart from being
representative, government had also been
constitutional, since the prince was bound
by his inaugural oath on the ancient char-

ters. Despite being of feudal origin, the
inauguration of the Belgian princes had,
according to Faider, acquired the value of
a fully-fledged social contract, entailing a
binding contractual obligation between the
prince and the people?:

Although the inauguration has its roots in feu-
dal law, the goal of the inauguration, and its real
result, were to definitely establish, not a feudal
bond, but the social contract, popular guarantee,
the government of the country by the country,
and the rule of law®".

The keystone of the system was the fa-
mous jus resistendi, the right for the subjects
to suspend all duties and services to the
monarch for violation of his augural oath
on the constitutions, which had led to the
rightful deposition of such mighty rulers as
King Philip II of Spain and Emperor Joseph
IT of Austria®7.

Far-reaching guarantees of individual
liberty were seen as the other main element
that linked the Belgian Constitution to its
medieval predecessors. Among the most
famous of these were individual liberty,
the guarantee of property, the free use of
language, the inviolability of the home and
the right of petitionzB. They were enhanced
by guarantees for juridical protection in-
cluding justice according to the rule of law
(«selon loi et sentence» in the Joyous En-
try) and by the natural judge, protection
against unlawful detention (habeas corpus)
and protection against citation before for-
eign tribunals.

Faider’s work influenced many later au-
thors, who frequently referred to it when
arguing for the continuity thesis. Howev-
er, these texts usually lacked the nuances
of their example, and often argued that the
ancient charters had been true constitu-
tions in the modern sense, containing all

261



or almost all the dispositions and guaran-
tees of personal liberty and representative
government. As Lode Wils has shown, culti-
vating the national historical origins of the
Constitution served various political goals.
First and foremost, it served to legitimise
the independence of a young and small
state surrounded by powerful neighbours.
French annexationism under the Second
Empire made the need for this sort of legiti-
mation seem all the more urgent®. Proving
the historical origins of Belgium’s nation-
ality and Constitution thus became a matter
of national security?’o. Progressive Catho-
lics like Van den Broeck, who supported
the modern liberties and secular state as
set out in the Constitution, had a particu-
lar interest in emphasising their national
origin?’l. Foregrounding the long Belgian
tradition of liberty allowed them to down-
play the influence of the ideas of the French
Revolution on the genesis of the Belgian
Constitution and thereby to circumvent the
dilemma posed by their allegiance to these
ideas on the one hand and their loyalty to
Rome, whose anti-liberal pope Pius IX con-
demned modern constitutionalism, on the
other. Pro-Flemish politicians also turned
to the old constitutions and cited the claus-
es on the use of the «national» language as
a historical justification for their campaign
in favour of Dutch.

Van den Broeck motives were not purely
historical, when he claimed that «our an-
cestors were masters in liberty since centu-
ries and we had no need whatsoever for for-
eign inspirations [...] to arrive [...] at the
state of relative perfectibility which char-
acterises our actual Constitution»>2
his investigation into the origins of Belgian
constitutional law (1861), H. Bosch made a
similar announcement about his intention

. In
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to «look up in the ancient institutions the
principles which have traversed time to
take up their place in our fundamental law,
to show the bond which links the present
to the past»>>. Rejecting the idea that the
great principles of the Belgian Constitu-
tion exclusively stemmed from the French
Revolution, he pointed to what he saw as the
slow and unbroken development of liber-
ty through the centuries. The Constitution
of 1831 was only the culmination of that
process. Contrary to Faider, Bosch argued
that the celebrated liberties of association,
press, religion and education had also been
guaranteed under the Belgian Old Regime.
He took their omission from the old char-
ters as a sign that the acceptance of these
liberties was so widespread that to recog-
nise them formally would have been redun-
dant34. Since liberty is one and indivisible,
Bosch argued, to admit one aspect of liberty
was to admit all liberty®s. Bosch system-
atically matched articles from the Belgian
Constitution to passages from the old char-
ters. He posited that the former’s article 27,
which placed the state budget under the ex-
clusive competence of the Chamber of Rep-
resentatives, directly sprang from the old
Estates’s vote over the royal subsidies, just
as the article 25, stipulating national sov-
ereignty, could be traced back to the jus rei-
sistendi in article 59 of the Joyous Entry and
a similar provision in the Paix de Fexhe®.
He even argued that the Brabantine charter
bridled princely power more severely than
did the Belgian Constitution, by requir-
ing the Estates’s approval in all matters of
coinage, treaties, war and pardon, where in
the current Constitution the King was only
bound to inform Parliament about his ac-
tions in these domains.
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Gustave Pergameni repeated most of
these arguments in an article written in
celebration of the country’s fiftieth an-
niversary37. In his patriotic enthusiasm,
Pergameni warned against exaggerating
the importance of foreign influences on
the genesis of the Belgian Constitution,
especially of the French Revolution. While
admitting that <our ancient charters and
Joyous Entries» were not the only source
of Belgian constitutional law, he readi-
ly called them the most important ones®.
Like Bosch, Pergameni systematically jux-
taposed the liberties stipulated in the sec-
ond title of the Belgian Constitution to the
old charters in order to highlight their sim-
ilarities, commenting that:

Almost all the liberties consecrated by this title
are already present in our ancient charters, if not
formulated in express terms, at least in the form
of precious germs which were one day to be fer-
tilised by the action of time and the development
of the institutions>9.

He concluded that, in matters of consti-
tutional law, modern generations had only
had «to collect and revive the traditions of
justice and liberty left to us by our ances-
tors»4°.

Joseph Kupfferschlaeger, meanwhile,
asserted that the laws of the old Belgian
provinces and Liége assured «perfect per-
sonal liberty», but he did not go so far as
Bosch in suggesting that all the liberties
were already guaranteed at that time?'. He
sought to compensate for the non-exist-
ence of the freedom of religion, opinion,
press and education in the ancient consti-
tutions by asserting that contemporaries
had nonetheless longed for their introduc-
tion. According to this argument, the legis-
lators of 1831 had «responded to the wish-
es» of their ancestors when they inscribed

these liberties into the Constitution4?.
Kupfferschlaeger agreed with Bosch’s argu-
ment about the existence of equality before
the law, albeit in a form that was an earli-
er stage of development than the equality
that existed in his own day. Like Faider, he
ascertained that the principles of habeas
corpus could be found in the ancient Bel-
gian constitutions, and were thus of much
older date than the famous English act of
Parliament43. The organisation of ministe-
rial responsibility in Old Regime Liége had
even been superior to the arrangements
of the Belgian Constitution in this regard.
He furthermore slighted French influ-
ence by stating that the people of Liege had
lived in liberty until 1793, the year of the
prince-bishopric’s annexation to France.

3. Ancient versus modern liberty

Authors typically cited the German school
of legal history in support of their quest
for a national origin of the Constitution.
The historical perspective allowed them to
present the modern constitutional princi-
ples as the fruits of an evolution which had
started centuries ago. If they had not yet
reached modern standards under the Old
Regime, their seeds were at least clearly
present in the old privileges. According to
this view then, the French Revolution had
brought nothing new to Belgium. Its real
effect was only to speed up, through the
use of force and unnecessary violence, a
process that would naturally have resulted
in the same outcome: «When making its
journey around the world in 1789, Liberty
didn’t need to pass through Belgium», Van
den Broeck wrote#4. Even Edmond Poullet,
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who's Histoire de la Joyeuse-Entrée de Brabant
et de ses origines (1863) was a serious his-
torical inquiry in medieval feudal law, let
go of his rigorous objectivism when con-
cluding that «the Joyous Entry essentially
consecrated almost exactly the same rights
as our Belgian Constitution»45. The march
of time would inevitably have brought these
rights to full fruition. Since «all the public
rights indispensable for the development
of the individual» had seriously been pro-
tected by the famous charter, he claimed
that the constituent assembly of 1830-'31
had not imported any foreign liberties but
had simply recycled and updated «our old
national franchises»4°.

In support of their claims, these au-
thors were keen to cite several statements
made by French revolutionaries praising
the ancient Belgian constitutions. Merlin
de Douali, later French Minister of Justice,
had famously pointed out: «Both ancient
and modern sources depict Brabant as a
state in which the exercise of sovereign-
ty was shared between the prince and the
nation»47. And the Count of Mirabeau had
rhetorically asked the inhabitants of Liege
what more they could desire, living as they
did under such free institutions: «What
more can you want, messieurs? We try to
make a revolution only to obtain some of
the guarantees that you possess since cen-
turies»48.

The patriotic connection established
between the modern constitutional liber-
ties and the old charters was not accepted by
all. In his 1851 history of the Belgian Con-
stitution, the liberal philologist Jean Stech-
er for example wrote:

I say it with sadness, but I have to say it: that so-
called democracy or people’s government was an
aristocracy or law of privilege. I value the history
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of my country most highly, when comparing it to
Europe at that time; but how small those giants
seem compared to our present constitution!49

The ancient constitutions had prepared
the path for liberty, he contended, but nev-
er would the Belgians have reached it with-
out French intervention. The liberal, anti-
clerical jurist and historian Pierre Gérard
was also amongst those who celebrated the
French Revolution for having opened the
Belgians’ eyes to the true principles of lib-
erty. He wrote with distaste about the «fatal
results» of the «worn out constitutional
regime> that had existed before:

The Joyous Entry had become the palladium of all
abuses. Established with a view to conservation,
she served to accommodate every usurpation, ev-
ery infringement, every privilege5o.

Law professor, liberal politician and
rector of the University of Ghent Albert
Callier spoke out strongly against the idol-
isation of the ancient constitutions in his
speech for the opening of the academic year
1884,-1885. Callier thought it only natural
to look for the origins of Belgian liberty in
the privileges so energetically defended by
the forefathers, since he too considered the
struggle for liberty to be one of the defin-
ing principles of Belgian history. However,
an impartial comparison of the modern
Constitution to the ancient charters simply
disproved the reality of that connection5”.
Much as Callier objected to rejecting the
Old Regime in its entirety, for it had not
been altogether devoid of positive qualities,
he found it even more dangerous to worship
itblindly. Under the Old Regime the French
had had good reasons to be jealous of Bel-
gian privileges — but privileges they re-
mained: they were nothing compared to the
rule of law and the great principles of liber-
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ty introduced by the French Revolution and
the Declaration of the Rights of Man: «[...]
these fertile principles didn’t exist in our
country before the Revolution, amid all the
miseries of foreign invasion, introduced
the inappreciable treasure which 1789 be-
stowed on France»52. Callier went on to
enumerate all the contemporary constitu-
tional guarantees that were lacking from the
old constitutions, if they didn't explicitly
rule them out. His militant anticlericalism
undoubtedly informed his diatribe against
the idealisation of the Old Regime and its
fundamental laws, as reactionary Catholics
used it to denounce modernity. Typically
linking his liberal message to a different
phase of Belgian history than his Catholic
adversaries, he concluded that while the
seeds of liberty had existed in Belgium at
the time of the protestant Reformation and
the revolt against Spanish rule, they had
been extinguished by the subsequent resto-
ration of Catholicism5°.

Charles Vercamer, author of a popular-
ising history of the Belgian people and its
institutions, made a counterattack on the
Ghent rector’s speech5*. Vercamer indig-
nantly spoke out against the assertions of
Callier, whom he accused of denying the
light of day5. Vercamer, himself of liberal
convictions, acknowledged the deplorable
state of lethargy and backwardness into
which Belgium had slipped under Spanish
influence. Nevertheless, he stated that the
whole modern constitutional edifice had
been present latently. Time was all that
had been necessary to make it blossom,
just as has been the case in England. While
admitting that equality for the law was an
absolutely new concept brought to Bel-
gium by the French Revolution, Vercamer
confirmed that everything else would au-

tomatically have followed from the gradual
correction and completion of the ancient
constitutions over time.

4. From Fundamental Law (1815) to Belgian
Constitution (1831)

As Vercamer’s response to Callier illus-
trates somewhat superfluously, historical
accuracy was second to patriotism in the
nineteenth-century debate over the conti-
nuity thesis. Itisnot the aim of this article to
systematically refute the assertions of Faid-
er and his likes, since their legal-historical
argumentations possess historical value in
their own right. Instead, a closer look will
be taken at the constituent process in order
to assess the real influence of ancient con-
stitutionalism on the genesis of the Belgian
Constitution. A fair number of more or less
recent publications on the intellectual and
political context of the Belgian Constitution
touch upon this issue in one way or anoth-
er. This article will take the inquiry further
by systematically analysing the influence of
ancient constitutionalism on the constitu-
ent process of 1830-18315°.

At the fall of Napoleon, the restora-
tion of the ancient constitutions was still
a matter of debate, the French constitu-
tions of the years III (1795) and VIII (1800)
and their Napoleonic supplements having
failed to produce widespread support with-
in the Belgian departments5?. As soon as
the French troops retreated, an assembly
of notables petitioned the allied command-
ers to restore the ancient constitutions5®.
In the context of Restoration Europe, this
was not so naive a request as it may seem>9.
Since many members of the privileged
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classes considered French rule in Belgium
an illegal intermezzo, they expected a re-
turn to the legal order of the Old Regime.
Henri Van der Noot, erstwhile revolution-
ary leader in the Brabant Revolution and
president of the Sovereign Congress of
the short-lived United States of Belgium,
pleaded for a pure and simple return to the
Old Regimeéo. So did another veteran of the
Brabant Revolution, the reactionary func-
tionary and historian Jan Jozef Raepsaet,
who published historical treatises in de-
fence of the ancient constitutions®'. While
some Catholic conservatives argued that the
ancestral privileges enshrined all the may-
or liberties of the French Revolution, most
used the Montesquieuan argument that
the ancient constitutions, being the fruit
of history, were perfectly adapted to the
character and the customs of the Belgian
people®?. However, it became apparent that
those times were not going to return. Aus-
triahad no interest in regaining the Belgian
territories and Restoration monarchs such
as William I fully understood the advan-
tages of administrative centralisation and
indivisible sovereignty brought about by
the French Revolution. Although he was not
insensible to the reactionary pleas, a fact
illustrated by his appointment of Raepsaet
in the Constitutional Commission of 1815,
he ultimately preferred a Fundamental Law
based on the French Charte of 1814, over the
moth-eaten ancient privilegeség.

In the 1820’s the leading Belgian intel-
lectuals definitively parted ways with the
old privileges. Modern constitutional mon-
archy yielded a range of social and political
advantages which the thriving liberal bour-
geoisie was not willing to relinquish. Occa-
sional pleas for a restoration of the old priv-
ileges by intransigent reactionaries were
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ridiculed®®. Even Catholic conservatives,
influenced by De Lamennais, embraced
the possibilities offered to the Church by
its emancipation from state intervention®s.
The Joyous Entry and the other famous
charters were progressively looked upon
as documents of historical rather than legal
value®®. Thus, when the Belgian opposition
started to formulate its griefs against the
rule of William I in the 1820’s, it did so not
in the language of the ancient constitution,
but in the one of modern constitutionalism
a la Benjamin Constant®7. This was true for
the debates in the Estates General as well as
for the many pamphlets and articles in op-
positional newspapers. Major theorists of
the later Belgian constitutional monarchy,
like Pierre Van Meenen and Joseph Leb-
eau, took their cue from modern constitu-
tional thinking, rather than from the old
charters®®. Van Meenen explicitly criticised
the people of the Middle Ages for cling-
ing blindly to their charters and privileges
while remaining blind to the underlying
natural right369.

In 1815, the Fundamental Law had been
introduced against the opinion of a majori-
ty of Belgian notables, becoming the subject
of a bitter feud between the Belgian bishops
and the Crown’®. By the next decade howev-
er, it had grown into the central document
upon which the Belgian opposition based
its claims”". The opposition went at great
lengths to prove that the Fundamental Law
guaranteed freedom of speech, parliamen-
tary government and ministerial respon-
sibility, among other things, all of which
were incompatible with William I's ideal of
autocratic monarchism??. Their systemat-
ic endorsement of the constitution earned
them the nickname <«constitutionals», as
opposed to the «ministerials» siding with
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the government. Only when the opposition
took on a revolutionary character and cul-
minated in Belgian independence, did the
legitimising potential of the Fundamental
Law subside in favour of a new legal order
based on the Belgian national will?>.

5. The ancient constitution in the Belgian
Reyolution

While Faider cum suis cited the medieval
charters abundantly in order to prove the
identity of their principles to the ones in-
stated by the Belgian Constitution, they
did not quote from the deliberations of the
National Congress of 1830-'31, Belgium’s
constituent assembly. The obvious reason
being that the old privileges had been con-
spicuously absent from the debates at the
time. Paradoxically perhaps, contempo-
raries of the Belgian Revolution had fewer
scruples about emphasising the newness of
the Constitution of 1831 and the principles
it enshrined. The earliest constitutional
manuals, while occasionally invoking the
ancestral spirit of liberty of which the Con-
stitution was considered to be an expres-
sion, never harked back to the old char-
ters74.

It is true that the Congress’ president,
Etienne-Constantin de Gerlache, praised
the Joyous Entry charter in his closing
speech on 21 July 1831 and even linked the
spirit of the medieval charters to the one of
the new Belgian Constitution:

When proclaiming all those guarantees in our
Constitution, you have in fact done nothing but
reconstructed on its original basis the social
structure built by our ancestors, adding to your
piece of work all such things which the march

of time, the experience of other peoples and our
own experience have taught us?s,

The deputies had indeed more than once
invoked the spirit of liberty of their ances-
tors in the debates, occasionally referring
to the famed old privileges. There were no
suggestions to restore the latter however,
nor were articles cited or borrowed from
them. When the deputies drew on the na-
tional constitutional tradition, they did so
not for the restoration of Old Regime privi-
leges but to suggest continuity with the leg-
acy of their ancestors and thus to anchor the
new Constitution in the national past76.

Not surprisingly, Montesquieu was
(with Benjamin Constant) one of the two
political theorists most often cited in the
debates’?. The Congress debates were per-
vaded by the argument that the new Consti-
tution needed to be adapted to the character
and the history of the Belgians. While re-
jecting any formal institutional or juridical
continuity with the Old Regime order and
insisting on tailoring the new Constitution
to contemporary society, the delegates did
seek to retain the specific spirit of the Bel-
gian Nation, which was rooted in its histo-
ry. This concern informed the debate on
such fundamental issues as the choice for a
monarchy and a conservative Senate, which
were considered to be more in keeping with
the Belgian character than the republic and
a unicameral system. Annelien De Dijn has
termed this attitude «pragmatic conserva-
tism», expressing the National Congress’s
concern to retain the historically ground-
ed character of the Belgian people while
simultaneously allowing for legal innova-
tion®,

The lack of formal continuity with the
Old Regime is made all the more clear by the
textual origin of the Constitution’s 139 arti-
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cles: 40% were drawn from the Dutch Fun-
damental Law of 1815, 35% from the French
Charte of 1830, 10% from the French Con-
stitution of 1791 and 5% from English con-
stitutional law. The remaining 10% were
entirely new’?. None of the famous stipu-
lations of the old privileges were included,
nor was their inclusion even suggested. In
the context of the Belgian Revolution of
1830, this can hardly be surprising.

The Belgian revolutionary opposition
consisted of a seemingly incongruous alli-
ance of liberal and Catholic forces. Despite
having radically opposite worldviews, both
groups agreed that a small government and
a maximum degree of civil liberty offered
the best means for realising their respective
goals. The resulting Belgian Constitution
was remarkable for its formal limitation of
royal power and its inclusion of extensive
civil liberties. In that way, it substantiated
the revolutionaries’ battle cry: «liberty in
everything and for everyone>» 8o,

The commission charged with drawing
up a first draft Constitution mainly consist-
ed of young liberal lawyers of less than thir-
ty years of age, who had not even been born
under the Old Regime&. Although they too
prided themselves on the Belgians’ age-old
freedom-loving reputation, they consid-
ered themselves to be children of the French
Revolution all the same. Medieval privileges
were hardly relevant for them. The minutes
of its meetings refer exclusively to modern
constitutions. In the Congress too, refer-
ences to the ancient charters were extreme-
ly scarce®?. Although the Congress delegates
were young on average, a fair number had
been born and educated under the Old Re-
gime, a few of them being veterans of the
revolutions of Brabant and Liégegg. Howev-
er, the debates were dominated by a group
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of young intellectuals educated at French or
Dutch universities.

This did not prevent the ancient consti-
tutions from being mentioned in the ple-
nary debates from time to time. As Marteel
remarks, Belgian liberals were less radical
in their rejection of the national past than
their French counterpartsg‘f. In France,
the destruction of the Old Regime had been
considered a necessary condition for the
advent of the age of liberty. In regions where
royal absolutism failed to develop, such as
the Southern Netherlands, representative
institutions remained strong, nurturing
indigenous traditions of political Iiberty85.
Although French occupation uprooted these
institutions, the tradition was a welcome
symbolic resource for the founders or the
Belgian state, which allowed them to claim
that political liberty was essentially home
grown rather than an import, and thereby to
legitimise national independence.

References to the ancient constitutions
in the National Congress remained general
however, and usually concerned their spirit
or underlying principles rather than con-
crete articles or stipulations. In the debate
over the Senate, the Count de Celles typi-
cally invoked the spirit of the Joyous Entry
while rejecting its restoration:

If I plead for one single legislative chamber, I do
so because I conceive the administration of my
country, not with the whole system of the Joyous
Entry, butwith all the liberties [...] of this charter
which has served as a model for all the others™".

Like many of his contemporaries, De
Celles called the Belgian Revolution the
third revolution in the nation’s history, af-
ter the ones against Philip II and Joseph II.
All three were driven by the same principle
of legitimate uprising against a despotic gov-
ernment. Regardless of the deposed mon-
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archs’s intentions or the qualities of their
ideas, all had forfeited their rights to the Bel-
gian throne by violating the contract sealed
by their inaugural oath on the Constitution.

The contractual nature of the Constitu-
tion was the most frequently cited topic in
relation to the ancient constitutions. In the
discussion over the inviolability of the head
of state, Francois and De Foere referred to
the conditions for deposition stipulated in
the ancient constitutions, while Destou-
velles proposed to include the jus resistendi
clause of the Joyous Entry in the inaugural
oath of the monarch on the Constitution®7.
The oath had not been included in the draft
by the Constitutional Committee, but was
introduced by amendment on the proposal
of the Baron Beyts, who referred to the na-
tional traditions:

She [the inauguration] has been part of our cus-
toms for eight hundred years; she consisted of
the reciprocal signature of the constitution and of
the taking of the oath in open air, in the presence
of the assembled é)éaople, thus making the oath
more sacramental” .

Thereafter, the assembly made the tak-
ing of the constitutional oath before the
united Chambers a precondition for being
vested with the royal constitutional pow-
ers®9.

The inauguration ceremony visibly sug-
gested continuity with the Old Regime9°.
The reception of Leopold of Saxe-Coburg
in the Belgian cities on his route to Brus-
sels in 1831 abounded with references to
tradition. Upon offering him the keys to
the city, Brussels mayor Nicolas Rouppe
echoed the terms of the old «contrat synal-
lagmatique»: «You will, Sire, maintain our
charter and our immunities. We, for our
part, will defend your throne and keep your
royal prerogatives intact»%'. Like William

I before him, Leopold’s inauguration took
place in the Place Royale in Brussels, on
the spot where the Dukes of Brabant used
to take the oath before the Estates of Bra-
bant. Although it was inaugurated by this
neo-traditional ceremonial, the constitu-
tional system was decidedly modern. The
promotors of the reintroduction of the oath
and the inauguration framed revolt against
despotism and contractual monarchy as
universal, natural rights based on the sov-
ereignty of the people, of which the ancient
Belgian constitutions had been an early and
incomplete expression.

There were occasional invocations of
the ancient constitutions in the newspa-
pers at this time. But these were generally
limited to calls to draw inspiration from
the national past and national character
for the drafting of the new Constitution9?.
Suggestions to copy stipulations from the
old charters were extremely rare?>. These
findings dovetail with Els Witte’s conclu-
sions that Old Regime terminology was as
good as completely absent from newspa-
per debates in the period leading up the
Revolution, the debates being waged in the
language of modern constitutionalism94. It
should moreover be noted that the Belgian
revolutionaries were much less concerned
with the origin of the personal liberties in
the Old Regime than were Faider and his
colleagues later in the nineteenth century.
Inthe 1830 uprising against the rule of Wil-
liam I, the legitimising potential of the Old
Regime contractual monarchy was more
relevant. Nonetheless, there was no ques-
tion of formal continuity, and references
to the ancient constitutions were rare. Only
later did the ancient constitutions grow into
amajor theme in the historical imagination
of the Belgian nation state.
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6. Anunexpected alliance: radical liberalism
and the ancient constitution

Nevertheless, even in 1830, the old privi-
leges were a source of political inspiration
for some people. Surprisingly, the most
outspoken call for a return of the Joyous
Entry was not heard on the right side of
the political spectrum, but on the far left.
Moreover, it resonated outside rather than
within the meeting hall of the National
Congress. Leopold I is known to have called
the authors of the Constitution of 1831 «a
herd of mad democrats»95. The members
of the National Congress were far from that,
however. Due to very high census suffrage
requirements, their constituency was lim-
ited to rich landowners, clerics and holders
of university degrees, altogether represent-
ing 0.7% of the population?®. Unsurpris-
ingly, the Congress was overwhelmingly
socially conservative. Its foremost concern
was the interest of the propertied classes.
The very few republican and democratic
voices that were present, hardly weighed on
the debates.

The moderate,
tation of the Congress greatly frustrated
radical democrats and progressive liber-
als. Despite having actively contributed to
the Revolution, they had not managed to
obtain a sizeable political representation.
The revolutionary hero Louis de Potter
stepped down from the Provisional Gov-
ernment when his plans for a Belgian re-
public failed??. His friend and follower
Jean-Francois Tielemans gave up his post
in the Constitutional Commission after his
colleagues unanimously voted for the mon-
archy98. Not being in a position to direct-
ly influence the debates, the radicals took
recourse to founding political clubs and

conservative orien-
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newspapers, petitioning the Congress with
alternative constitutional proposals and, in
a desperate last attempt, plotting a coup.

The loosely organised group of radicals
was united by a desire for democratic and
social reform. Most of them were younger
than forty, belonged to the middle class, es-
pecially to the liberal professions, and held
university degrees, often in law99. They
drew intellectual and political inspiration
from progressive and egalitarian thinkers
such as Buonarroti and Saint-Simon*°°. It
is therefore all the more surprising to see
some members of this group turn to the
medieval charters for inspiration. Short-
ly after the election of the Congress, a new
edition of the Joyous Entry charter ap-
peared'®". Its editor was Joseph-Ferdinand
Toussaint, a convinced Saint-Simonian'®?.
He had made a splash among the radicals
with a speech directed against the estab-
lishment of the Senate and the royal veto
in the republican club Réunion Centrale'®3.
Breaking a lance for popular sovereignty,
the equality of all and the social contract,
he rejected the introduction of privilege,
«aristocratic» institutions and the mon-
archy. In his view, the Senate and the royal
veto could only serve to infringe on the will
of the people, the only legitimate source of
law. On another occasion he spoke for the
introduction of free primary education for
all children'°4.

In an article in the radical newspaper
Le Belge, Toussaint called for making the
new Constitution «at least as liberal as the
Joyous Entry of our forefathers»'5. It fol-
lowed that the head of state, far from begin
«a contracting party», should be noth-
ing more than «the agent of the national
will». In his new edition of the Joyous En-
try, Toussaint further encouraged his fellow
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countrymen to look back on their history
for adequate constitutional recipes:

Instead of aping foreign countries, why don’t you
go digging into you own archives, why don’t you
consult your own charters and your own history,
with all its beauty and happiness, to create truly
free and national institutions! The germ of that
ancient and astounding prosperity of your coun-
try, you would have found in the Joyous Entry*©®.

The modern concept of constitutional
monarchy was a chimera which did not al-
low for real liberty according to Toussaint.
The people of the nineteenth century were
wrong to consider their own inventions
superior to the ones of the preceding cen-
turies. The modern disdain for their an-
cestors was misplaced, for the latter had in
factbeen much freer. Modern constitutions
were nothing but «Machiavellian transac-
tions» which allowed the monarchs to re-
claim, in the name of the law, all the rights
they used to hold in the name of God. The
medieval constitutions by contrast had
been truly liberal.

With a Constitution modelled after the
Joyous Entry the despotism of the Dutch
King William I would have been incon-
ceivable, Toussaint alleged. According to
him it contained the whole list of liberal
dispositions so longed for by the Belgian
revolutionaries, including individual liber-
ty, the right of property, the rule of law and
impartial administration of justice. Indeed,
the guarantees for liberty of the medieval
charter reached further than those in the
draft Constitution of the Constitution-
al Commission, especially regarding the
declaration of war by the Head of State, the
absence of a Senate, the liberty of language
and the right of legal resistance stipulated
in the monarch’s constitutional oath'°7.
Toussaint addressed a copy of his edition to

the National Congress, hoping that it would
inspire them and the modern Belgians
might show themselves worthy of their free

ancestors'®,

Conclusion

Despite having been abolished at the in-
troduction of French revolutionary rule,
the ancient constitutions continued to be
politically relevant in nineteenth-century
Belgium. Apart from historically ground-
ing the independence and institutions of
the young Belgian state, the ancient consti-
tutions constituted a welcome symbolical
resource for a range of parties and pressure
groups seeking to lend legitimacy to their
own particular claims. While the political
and historical appropriation of the ancient
constitutions has been discussed from a
deconstructivist perspective before, the
specifically legal historical line of argument
has hitherto received scant scholarly atten-
tion.

The work of such authors as Van den
Broeck or Vercamer has rightly been called
‘untrustworthy’ from an objectivist point of
view'®9. However, their meticulous, point-
by-point comparisons between the Con-
stitution of 1831 and the ancient charters
are more than that. Although recognising
that the Belgian Constitution was modern
as to form and formulation, these patriotic
intellectuals claimed that it was essentially
identical in character to its predecessors
and had been inspired by them in a literal
and formal sense. By drawing special atten-
tion to the individual liberties and the form
of government, they attempted to anchor
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the most famously liberal elements of the
Belgian Constitution in the national past.

The authors who argued for the formal
continuity thesis were united by a politi-
cally inspired concern to downplay French
influence on the genesis of the Belgian
Constitution, claiming instead that all the
major principles of modern constitution-
alism and civil liberty had already been
present in the ancient constitutions, either
literally or in potential. The similarities be-
tween the ancient constitutions of the for-
mer provinces of the Southern Netherlands
and the adjoining principalities allowed
them, moreover, to historically ground the
unification of this heterogeneous group of
territories in 1830.

It can come as no surprise that the de-
bates of the National Congress and the
minutes of the Constitutional Commission
of 1830 do not reveal any direct influence
of the ancient constitutions on the genesis
of the Belgian Constitution. The Congress
delegates took their cue from modern po-
litical theorists and contemporary consti-
tutional documents. When calling for con-
tinuity with the spirit of their ancestors,
they meant to ensure the new Constitution
would be adapted to the history, the char-
acter and the customs of the Belgian nation.
The few mentions of the ancient constitu-
tions in the Congress concerned the con-
tractual nature of the monarch’s mandate,
not the individual liberties.

Much more surprising than the “prag-
matic conservatism” of the National Con-
gress was the appropriation of the ancient
constitutions from a radical democratic
point of view. For from being a nostalgic
for the Old Regime, Toussaint nevertheless
called for a restoration of the Joyous Entry
charter. Disappointed by the moderate and

272

Ricerche

conservative tendency of the draft Consti-
tution, he found inspiration in the medieval
privileges, whose provisions seemed to en-
shrine his progressive political ideals.

Although his proposal and other sim-
ilar ones were by no means influential in
the debates over the Belgian Constitution, a
radical’s espousal of the medieval privileg-
esis enlightening. Itillustrates the remark-
able interrelatedness of old and new con-
stitutional languages in the revolutionary
period. By constructing an artificial divide
between so-called progressive and con-
servative languages, modernist readings
of constitutional and revolutionary histo-
ry have obscured this interrelatedness. In
constitutional history, the old and the new
have in fact been intimately connected for
alongtime.
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