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1.  Introduction

In the 1960s the comparativist John Hen-
ry Merryman (1920-2015) wrote, after 
a period of study in Italy1, three articles 
published in the Stanford Law Review2. In 
aggregate these articles invoked an ‘Italian 
style’, searching for specific characteris-
tics in contemporary doctrine, interpreta-
tion and law within the civil law tradition. 
Merryman considered the Italian legal 
system to be an ‘archetype’3, more ‘typi-
cal’, in some respects, than the French and 
German systems4. In recent years, ‘Italian 
law’5 as a ‘juridical model’6 has given rise, 
in Italy, to extensive research. In this essay, 
I will identify some original characteristics 
and ‘enduring traits’ underlying the style 
or rather the habitus of italian jurists in its 
historical development. I am convinced 
that what I call the eclectic canon (§ 3) – seen 
as an interpretative paradigm and a set of 
issues – can help us to understand better 
what is genuinely distinctive in Italian legal 

experience during the nineteenth and part 
of the twentieth century (and perhaps be-
yond). It is a concept that can contribute to 
a recasting of the traditional ‘tale’ about the 
making and the evolution of Italian legal 
culture (§ 2). The aim of this new approach 
is also to challenge some clichés or histo-
riographical stereotypes. According to the 
now familiar ‘tale’, the history of the for-
mation of Italian legal culture assumes the 
guise of an opera in two acts giving rise to 
an imposing tradition. This representation 
is not an invention, for it has a real historical 
foundation but it is not sufficient to restore 
to us the overall framework. At the same 
time, the reference to the eclectic canon al-
lows us to grasp the relationship between 
theory and practice as an enduring feature 
of Italian legal culture (§ 4). This approach 
cannot be based on a typically rule- or le-
gal system-oriented procedure because, on 
the contrary, it impinges upon several di-
mensions of the law that depend on culture 
and societal issues. One of the many mer-
its of John Henry Merryman has been his 
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readiness to take into consideration Italian 
style from a more realistic point of view, one 
consonant with Mauro Cappelletti’s meth-
odological preoccupations7 and Gino Gor-
la’s comparative-legal history approach, 
two positions «[…] very critical of Italian 
legal scholarship generally and of formal-
ism and historicism, in particular»8. The 
structural approach that I propose here, 
based above all on the notion of ‘culture’, 
can offer to comparative legal studies a 
stimulus to relativise the often-reiterated 
commitment to positivism. Moreover, the 
reference to the eclectic canon in terms of 
legal culture is a way of contributing to a re-
alistic definition of legal tradition. For, ac-
cording to Merryman, legal tradition is 

a set of deeply rooted, historically conditioned 
attitudes about the nature of law, about the role of 
law in the society and the polity, about the prop-
er organization and operation of a legal system, 
and about the way law is or should be made, ap-
plied, studied, perfected, and taught. The legal 
tradition relates the legal system to the culture 
of which is a partial expression. It puts the legal 
system into cultural perspective9.

2.  An Opera in Two Acts: The Tales of Alfredo 
Rocco and Francesco Carnelutti

Merryman has written that 

Italy is perhaps the only one of the major civ-
il law nations to have received and rationalized 
the two principal, and quite different, influences 
on European law in the nineteenth century: the 
French style of codification and the German style 
of scholarship10. 

This statement corresponds to histori-
cal reality and it is, as we shall see, the prin-
cipal explanation used to characterise the 

Italian law tradition, taking into account 
developments in civil law (and in particular 
the influence of Napoleon’s civil code) and 
German Rechtswissenschaft. 

In fact, the making of Italian legal sci-
ence has been told as a tale divided into two 
main periods11. It is argued that the first 
period is marked by French influence, a 
consequence of Napoleonic domination12. 
The French model was organized at that 
time (and also afterwards) as a more or-
ganic and system-building codification 
with at its heart the civil code (Code Napo-
léon after 1807) and a modern and efficient 
system of public administration. Accord-
ing to this ‘model’, legal order is based on 
State law13 and on the exegetical work of 
jurists commenting upon legal texts. The 
‘French period’ drew symbolically to a close 
in the 1870s due to the humiliating defeat 
suffered in the Franco-Prussian war and 
the growing prestige of the Modell Deutsch-
land in the European political arena and in 
many scientific fields. This second period 
is characterised by ‘German method’ and 
the Pandectist movement. Their methods 
and concepts seemed more appropriate 
and useful to represent the private legal 
order and to frame the space of political 
sovereignty. «Consider – John Merryman 
wrote – German legal science; it has never 
taken deep root in France, but the Italians 
have, in this sense, become more German 
than the Germans»14. 

In this article I only have the space to 
recall two scholars from among the many 
I might have mentioned. Their narratives 
shed a great deal of light upon the mak-
ing of Italian legal culture. In 1911 Alfredo 
Rocco15 traced – fifty years after political 
unification  – a profile of private law doc-
trine. He quoted Savigny’s remarks from 



Lacchè

265

the 1820s and passed a negative judgement 
upon French influence. The introduction 
of French codes had, Rocco claimed, inter-
rupted the continuity of Italian legal tradi-
tion. The national development of private 
law had been paralyzed. 

Therefore, scientific activity in these fields of law 
was almost entirely limited to the translations of 
French works, and bad translations for the most 
part; and they still reflected the state of the cul-
ture among Italian jurists of that period, and not 
only of legal culture16.

But the unification of Italy laid the 
foundations and called into being a new 
approach common to many legal scholars 
based in the Universities then undergoing 
a process of transformation. However, be-
fore forging something new, Italian jurists 
had to learn. Change required a period of 
assimilation17 of ‘German’ scientific meth-
od in order to develop the passion and the 
practice of scientific investigation18. 

Roman private law and Modell Deutsch-
land were two dimensions presaging a new 
and more hopeful era. Italian scholars be-
gan to visit German Universities oriented, 
according to the Humboldt model, around a 
strong scientific vocation. They returned to 
Italy determined to disseminate a scientif-
ic approach and a number of new methods. 
But this transition towards ‘Germanism’ 
could not be immediate. Two phenomena 
had to coexist. 

Whereas on the one hand there was a prolifera-
tion of commentaries, treatises, jurisprudence 
articles consisting simply of a rehearsing of the 
opinions of French jurists and of a pedestrian 
exegesis, on the other hand the Universities wit-
nessed a complete and profoundly fruitful re-
newal of method19. 

The Italian school of law – Rocco noted – 
was born from this apparent conflict, sub-

sequently undergoing further independent 
refinement. Just as in the period of assimi-
lation/imitation, so too in the ‘constructive 
era’ Italian jurists reiterated their commit-
ment to Roman law20, invoking the pres-
tige of an extraordinary civilization blessed 
with a ‘natural’ scientific vocation to spread 
the pandectist hegemony. Another distin-
guished romanist, Vittorio Scialoja21, «was 
perhaps the first to understand that Italian 
legal science had to free itself from foreign 
influence in order to go its own way»22. Le-
gal science could now address the task of 
recasting the legal system and formulating 
a general theory. Much, Rocco conceded, 
had been done, but much still remained to 
be done23.

In 1935 Francesco Carnelutti24 spoke 
of a ‘legal Italian school’ and recalled in a 
positive sense the ‘formidable pressure’ 
exerted by German legal science on Italian 
during the nineteenth century. A century 
since the triple movement substitution/
assimilation/construction had begun. Car-
nelutti’s account does not differ so much 
from the tale told by Rocco. In 1950 Carne-
lutti had been commissioned to write a Pro-
file of legal Italian thought for an American 
volume – never published – dedicated to 
different aspects of Italian thought. When 
Italy became a State «the legal hegemony, 
at any rate in continental Europe, belonged 
incontestably to France. We felt for a long 
time – he noted – the weight of this prima-
cy»25. The Napoleonic civil code was the 
model but its influence was not only about 
legislative reception because «the mold of 
law or in other words of its own conception 
of law, at that time and for a long period sub-
sequently was essentially French»26. Then 
the ‘second act’ began. German scholars 
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saw once again in Roman law outstanding 
raw materials. 

German Pandectics thus arose as the original 
kernel of modern legal dogmatics. Thereupon a 
legal science that was profoundly transformed in 
form and content emerged. The formal alteration 
was most evident in the substitution of system for 
commentary. We began to understand the value of 
the concept and even more of the order of con-
cepts […]27. 

According to Carnelutti, this work was 
at first unknown to Italy, its discovery be-
ing due to a number of great jurists. Credit 
is due here to Vittorio Scialoja for Roman 
law; Orlando for constitutional law, Anzi-
lotti for international law, Chiovenda for 
civil procedural law, Cammeo for adminis-
trative law, Polacco for civil law, Vivante for 
commercial law. «Thanks to these and, as 
I have said, to many other jurists the Ital-
ian approach has abandoned French meth-
od and adopted German method in law 
studies»28. Already in 1935 Carnelutti was 
proud to stress the fact that by this date Ital-
ian scholars had no cause to envy their Ger-
man colleagues. Indeed, they had founded a 
general, integrated, theory of law29. Italian 
legal science30 was in a first phase orient-
ed towards foreign models, but quite soon 
it gained full autonomy, crystallising in the 
process an entirely original vision31.

3.  The Eclectic Canon

The tale of the ‘opera in two acts’ is essen-
tially a frame serving to illustrate a general 
trend. What then is the problem? First of 
all, we should not judge Italian, national, 
legal culture during the nineteenth cen-
tury using ex-post concepts, that is to say, 

employing the paradigm of the «true» 
scientific method. In fact, we note that the 
essential nature and ‘quality’ of Italian legal 
culture during the nineteenth century have 
been assessed in terms of two major para-
digms. 

The first paradigm depends on Savigny’s 
comments during the 1820’s when he made 
a number of trips to Italy, visiting Law Fac-
ulties and colleagues, and meeting his many 
Italian correspondents. He was thus quite 
familiar with the Italian context, but he 
judged it in terms of his own scientific par-
adigm and the ‘Humboldt Model’. To sim-
plify, our starting point has to do with the 
fact that Italian legal culture would not have 
been, at the beginning of the nineteenth 
century, Wissenschaftlich-oriented. I use 
this German word deliberately because it 
evokes, and derives from Friedrich Carl von 
Savigny’s vision. In Über den juristischen Un-
terricht in Italien (1828)32 the great German 
scholar described the existing situation as 
regards Italian legal culture. Law was little 
studied as Rechtswissenschaft. Law scholars 
had to pursue a specific Beruf; they were 
University Professors using and developing 
a method in order to build a new scientific 
legal theory. According to this scheme, Ital-
ian legal culture did not match the ‘German 
paradigm’. In Italy lawyers appeared to be 
too much concerned with practice; Univer-
sities were weak, their curricula old-fash-
ioned. The consequence was that Italians 
should, it was argued, set about changing 
their approach to the organisation of legal 
knowledge, to scholarly research and to the 
writing of legal studies. Savigny’s judge-
ment represented a fairly accurate picture 
of the Italian legal milieu, but the leader of 
the Historische Schule did not understand 
that in Italy there was a real pluralism in re-
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gard to the sites and circumstances of legal 
culture making. So overpowering was the 
Rechtswissenschaft paradigm that it served 
to obscure and to devalue the Italian style. 

The second paradigm is reflected in the 
perspective of Vittorio Emanuele Orlan-
do33. We could consider his thought to be 
a sort of ‘terminus’. In Palermo, in 1889, 
this young but confident jurist gave an in-
augural lecture on The technical criteria for 
the legal reconstruction of public law34. After 
political unification (1860-1870), Italy was 
faced with the task of building a unitary le-
gal system. From 1870 to the 1880s a num-
ber of Italian jurists, in a handful of the 
better legal Faculties, had begun to follow 
the ‘German method’ and the Pandectist 
movement. In 1889, however, Orlando de-
clared that it was the task of his generation 
to entrench and strengthen the new Italian 
State. A new public law science was urgently 
needed in order to overcome the excesses 
of the exegetical method; a new scientific 
paradigm was required. According to Or-
lando, Public Law Scholars were too much 
inclined to be historians, philosophers or 
‘sociologists’ rather than jurists. In the last 
analysis, the main adversary was eclecti-
cism. Orlando, at the end of nineteenth 
century, evoked the by then triumphant 
German method and the great effort made 
by Italian Universities and jurists to change 
their orientation. Universities should have 
a monopoly over the scientific approach, 
and be synonymous with ‘theory’. By now 
there had clearly emerged a conceptual 
constellation based on the Universities as 
sites characterised more and more by such 
words as science, system, national culture. 
A number of dichotomies were taking hold: 
theory/practice, scientific/eclectic, sys-
tematic/chaotic, national/local. 

Francesco Carnelutti (1879-1965)

 

 

 

The problem is that this conceptual 
framework has been projected ex post on 
the previous sixty years, serving as the main 
criterion not for understanding the past but 
for making value judgements35. Even the 
‘opera in two acts’ featuring in the accounts 
given by Alfredo Rocco or by Francesco 
Carnelutti was influenced by this narrative. 

For these reasons we should for our part 
endeavor to know and understand the evo-
lution of Italian legal culture in its specific 
historical context. The «new approach» 
that I suggest here entails reference to what 
I define as the eclectic canon. It has to do with 
the general category of ‘eclecticism’ but it is 
something different and more than this. It 
is an approach that can help us to grasp the 
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Alfredo Rocco (1875-1935)

 

 

 

real complexity of Italian legal culture, go-
ing beyond the ‘tale’ divided into two chap-
ters (French influence first, German influ-
ence subsequently). This scheme remains 
useful but it is only a part of the story, so 
we need to integrate it within a more com-
plex account, thereby complicating the plot. 
With these preoccupations in mind I have 
developed the concept of eclectic canon.

This canon is designed to represent 
and give a name to a cultural structure that 
has been elaborated during the first half of 
nineteenth century in the majority of the 
Italian states prior to political unification. 
It deals also with the idea that Italian cul-
ture of the Restoration period ought not to 
be seen as a ‘crisis period’ before the birth 
of the ‘scientifica era’ in the second half of 
the century when the scientific paradigm, 
or so the argument went, had won against 
pragmatism, the exegetical approach and 
eclecticism. 

The word ‘canon’ evokes here the con-
solidation of a core of jurists and authors, 
principles and themes establishing a com-

mon lexicon, shared categories and issues. 
The canon does in fact reflect affinities be-
tween jurists working in different parts of 
Italy. Reading Italian jurists we can appre-
ciate that the eclectic canon has a fundamen-
tal core, based on two remarkable thinkers. 
I mean Giambattista Vico (1668-1744) and 
Giandomenico Romagnosi (1761-1835), 
philosophers, jurists and historians. These 
two authors, their works but also the asso-
ciated mythology and discourses form the 
central pivot of this canon. 

Vico and Romagnosi loom large in Ital-
ian legal culture. Indeed, they represent a 
cultural foundation that was in place prior to 
the actual creation of the so-called Schools 
(Exegèse, Historische Schule, Philosoph-
ical or Benthamit School…). The eclectic 
canon has national roots and is a deep stra-
tum. It does not produce a system or a legal 
order. It deals above all with the habitus36, 
the way of being of a jurist. It has to deal 
with a constellation of deep images37: the 
need for a genealogy, «by bridging be-
tween strong precursors and strong suc-
cessors»38. Italian jurists have eminent 
ancestors: Roman iurisperiti and medieval 
‘glossators’ and ‘commentators’. But at the 
beginning of nineteenth century it is nec-
essary to reconstitute the last ‘link’ in the 
chain of time: thus Vico and Romagnosi are 
the bridge towards a real Italian legal cul-
ture during the Risorgimento.

The adjective ‘eclectic’ underlines the 
structure of the canon, that is, the aim 
to reconcile different orientations and 
‘schools’. Pellegrino Rossi39 is perhaps 
the first European jurist to suggest that the 
‘solution’ lies in carefully appraising and 
then ‘combining’ the three ‘Schools’, the 
major cultural trends in evidence at the 
time of the political Restoration in Europe. 
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Nous pensons qu’il est surtout nécessaire de ne 
pas perdre de vue les trois diverses écoles de 
jurisprudence qui règnent actuellement en Eu-
rope, c’est-à-dire l’école exégètique, l’école histo-
rique, et l’école philosophique. Leur réunion seule 
peut amener la fusion du véritable esprit philo-
sophique avec le positif du droit, moyennant la 
théorie des principes dirigéans… Ces écoles res-
tant séparées, l’une perd de vue les choses et les 
principes pour ne s’occuper que de mots; la se-
conde prend pour la vie réelle les hommes et les 
choses qui ne sont plus; la troisième ressemble 
à une jeunesse sans expérience, qui au milieu de 
ses riantes illusions, prend ses désirs pour ses 
règles et méprise ce qu’elle ne connaît pas. C’est 
un malheur très-réel que l’éloignement actuel de 
ces diverses écoles40. 

Girolami Poggi, a talented lawyer and 
magistrate in Tuscany, echoed Rossi’s sug-
gestion a few years later. Each scientific 
orientation taken on its own was defec-
tive. Each contained positive elements but 
only their combination stood any chance 
of founding «a perfect treatise of jurispru-
dence»41. In 1832 Poggi wrote that Vico and 
Romagnosi – two great Italians – were re-
spectively the inventor of the philosophy of 
history and the creator of a method applied 
to the moral and political sciences. Juridi-
cal eclecticism has been seen as a ‘fourth’ 
School but for us it represents the habitus 
of the Italian jurist throughout the nine-
teenth century. In Italy there is discernible 
the influence of the French eclectic philos-
ophy of Victor Cousin. The eclectic canon is 
clearly linked to ‘eclecticism’ as a general 
category but, as I have said, it is also some-
thing more specific. In Italy the core is rep-
resented by the combination of certain as-
pects of Vichian and Romagnosian thought. 
We need a sort of anthropological approach in 
order to apprehend the eclectic canon as a 
deep stratum of the Italian, national, legal 
culture. The concept of stratum recalls an 

historical approach widely used and devel-
oped in the context of anthropological and 
comparative law studies42. It is linked to the 
concept of tradition43 and implicitly to the 
notion of ‘cryptotypes’44 or to that of a ‘hid-
den’ cultural model. 

The eclectic canon is therefore a stra-
tum above which schools, methods, codifi-
cations and legal orders flow in the course 
of time. This phenomenon helps also to 
account for the fact of Italian legal culture 
being so ‘open’ towards other cultures, as 
indeed the proliferation of translations and 
commentaries would seem to indicate45. 
But the eclectic canon is not only a deep 
stratum. It also testifies to the fact that Ital-
ian legal culture possesses a genealogy: Vico 
and Romagnosi as the founding fathers of 
a tradition. This culture has deep national 
roots and historical continuity. And con-
sequently the canon can play an important 
legitimising function: to bolster ideological 
awareness of the ‘natural’ propensity of the 
‘Italian approach’ to favour the juste milieu. 
This is a ‘political-philosophical’ propensi-
ty as Cesare Balbo46 noted, but it is also the 
Beruf of the Italian jurist to temper excess-
es, to reconcile ‘extremes’. The national 
‘genius’- one of the central elements of the 
Risorgimento – owed much to jurists drawing 
upon the cultural network succeeding Vico 
and Romagnosi. The bond of kinship was 
based on an approach that may be termed 
‘Historical-philosophical-dogmatic’47. 
Giuseppe Pisanelli, one of the protagonists 
of Italian unification, would say in the first 
Chamber of Deputies that in Italy – and es-
pecially in Naples – 

There was a School […] which included at the 
same time the rational element and the phenom-
enal element, embracing both history and phi-
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losophy; it was the School arising out of the great 
mind of Vico! This is the real law School […]48. 

Vico/Vichianism and Romagnosi/ 
Romagnosianism are the key cultur-
al ingredients. History, philosophy and 
dogmatics taken alone are not sufficient to 
found a sound legal education and an ef-
fective practice as a jurist. Only a balanced 
mixture can provide a correct solution. An 
Italian Beruf entails tempering extreme 
positions. The correct approach should be 
historical-philosophical-dogmatic. 

In the eclectic canon as stratum we find 
at one and the same time history and rea-
son, the chain of times and the filosofia 
dell’incivilimento (philosophy of civiliza-
tion), the idea of progress and the spirit of 
moderation, the nation and the different 
Italian traditions, the relationship between 
theory and practice. 

L’Italie – Victor Molinier wrote in 1842 –, cette 
terre toujours feconde en hautes intelligences, 
qui cultive la science avec amour, nous offrira des 
hommes trop peu connus en France, et dont les 
travaux peuvent être placés en face de ceux qu’a 
produits l’Allemagne. Pendant que l’école de Pa-
ris vulgarise les doctrines toujours exactes mais 
souvent sèches et nebuleuses de la Germanie, 
il nous conviendrait, à nous hommes du midi, 
d’importer en France celle de l’Italie49. 

We could say that the speculative di-
mension of the eclectic canon is fragile but 
as a cultural and anthropological presence it is 
robust. History and philosophy are called 
upon to fertilise dogmatics. The Italian style 
is born here. We plainly cannot explain it 
using the Rechtswissenschaft paradigm and 
the Humboldt model.

4.  Against the Excesses: ‘The Close Marriage 
that Should Occur Between Theory and 
Practice’ 

Another component of the eclectic canon 
is of the utmost importance, and it is the 
key perhaps to a deeper understanding of 
Italian legal tradition. A characteristic of 
the Italian style – constantly reiterated by 
all Italian jurists in their different ways – 
would be that of the combination/dilemma 
of theory and practice50, one of the en-
during traits of Italian tradition connect-
ed to the anthropology of the jurist and to 
the idea of a law science tempered by that 
of ‘culture’51. Starting from the 1880s no 
Italian author could ignore the process of 
scientification of the Universities charac-
terised by the initial applications of ‘Ger-
man method’ and the assimilation – to use 
Rocco’s expression – of the Pandectist 
mouvement. So, Pietro Cogliolo, in his un-
usual book Malinconie universitarie (1887), 
often contrasts the relative backwardness of 
the Italian University with the great strides 
made by the German. Nevertheless, when 
he comes to define an ideal conception of 
the jurist he deals with the theme of excess-
es. The ‘real jurisconsult’ is the one who can 
balance theory with the reality of things. 

Two opposing tendencies, the practical and the 
scientific, have always contended in diverse 
guises since the world began: happy the period in 
which a fruitful armistice can be enjoyed52. 

Practice and systematics by themselves 
succumb to excess. 

But there is an enlightened practice that is ca-
pable of elevating itself and combining with sci-
ence; it reconciles theorems, furnishes the facts 
to be observed, tests and retests in the reality of 
things the truth of formal principles; and the sci-
entist must take into account this practice, while 
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Universities must study it. Our lectures are not 
empirical yet nor are they metaphysical; they do 
not crawl along the ground, but nor do they fly in 
the clouds; they supply at one and the same time 
theories and practical notions53.

In the same years we find in Vincen-
zo Simoncelli54, who had been a student 
in Naples of Emanuele Gianturco, the idea 
of Roman law as the «inspired creation 
of perfect practical and theoretical jurists 
[…]»55. Indeed, Gianturco, a highly orig-
inal jurist, had underlined the limits of 
the exegetical method when searching for 
a systematic order of exposition following 
the Italian style. It would be ill-advised, he 
reckoned, to go from the prevailing and 
«essentially practical system of the French 
School» to its polar opposite. It was against 
«the natural tendency of the Italian mind, 
abhorring excesses in every aspect of na-
tional activity»56.

The same Simoncelli recalled how Ro-
magnosi had taught civil law without reduc-
ing it to a mere commentary upon the code, 
and how for Vico, a century before Savigny, 
the jurist should be a philosopher in order 
to establish the principles of the law and a 
historian in order to discover the causes 
and conditions that determine the develop-
ment of these principles, with a particular 
reference to the positive laws of a nation57. 
According to Simoncelli we needed to en-
hance «the great models of Germany» but 
also to profit from its mistakes. Moreover, 
Jhering had already attacked «the so-called 
‘constructionists’ and their method of dog-
matic isolation»58. Windscheid likewise 
observed that the legal concepts are fun-
damental but still remain hypotheses and 
not mathematical axioms. «It follows that 
the lawyer cannot stand apart, a hermit of 

science, but must keep a watchful eye on 
life»59.

Simoncelli was particularly concerned 
to quote Savigny’s foreword to the System 
des heutigen römischen Rechts where he 
analysed the historical experience of the 
separation between theory and practice60. 
Savigny criticized always, since the Beruf, 
the main vice of his time: the separation 
between the two moments of practice and 
theory61. In the System he reaffirmed the 
heuristic dimension of the historical ap-
proach but he took care to stress the fact 
that the famous controversy with Thibaut 
in 1814 was over and done with, and that 
every absolutisation led to error. This also 
applied to correct knowledge of the dual el-
ement in what is right, the theoretical (doc-
trine, teaching, exposition) and the practi-
cal (application of rules to real life cases). 

The healing remedy lies in the fact that everyone 
in his special activities keeps well fixed before his 
eyes the original unity, so that in some way every 
theoretical jurist retains and cultivates a practi-
cal sense, while every practical jurist retains and 
cultivates a theoretical sense. If he does not, if 
the separation between theory and practice be-
comes absolute, there inevitably arises a danger 
that theory degenerates into something vain and 
practice into manual labor62.

Savigny did not speak of everyday prac-
tice, but of the «sense or the practical spir-
it’ that had to belong to the ‘scientific’ jurist 
as well as to the practical jurist, who had 
to take into account the ‘scientific criteri-
on’»63. «So if the deadly sin of our current 
legal circumstances consists of an ever more 
marked separation of theory and practice, 
only in restoring their natural unity can a 
remedy be found»64. It was finally the uni-
ty, so natural, bright and efficacious, to be 
found among Roman jurisconsults: «Uni-
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versity and Court – Simoncelli exhorted in 
conclusion – have to meditate on this advice 
and implement it, working together to re-
store to Italy what was the most radiant glo-
ry of its genius»65. They were not obliged to 
abdicate to the scientific paradigm because 
theory was the most powerful aid to prac-
tice66. But practice is not the «contempla-
tive ecstasy of mystical hermits»67. 

A few years later it was Vittorio Scialoja, 
‘prince’ of the Italian Romanists, who ad-
dressed this issue. In 1911, inaugurating the 
Roman Law Society, he observed that 

Italian legal life [lacked] the close relationship 
that should obtain between theory and practice; 
and we wish our Society to combine the theory 
and practice, of what, that is, should be the true 
law, because the purely practical law and the 
purely theoretical law are only parts, and parts 
that most of the time run the risk of being mere 
fragments. It is absolutely necessary that theory 
and practice not look from a distance and with a 
sense of reverential respect towards each other, 
with a reverence that comes from lack of knowl-
edge and unfamiliarity. It is absolutely necessary 
that theory and practice reconstitute their unity, 
not only objectively, but also in the soul of each of 
us. And thus we will engage in work that is genu-
inely Italian68.

On several occasions, at least since 1881, 
Scialoja had dealt with the methodological 
problem of teaching Roman law, and more 
generally that of the construction and dis-
semination of legal knowledge ‘scientifi-
cally prepared’ in Italian Universities69. It 
is superfluous to add that in the Pandectist 
approach there was no place for the ‘exe-
getical method’. Studies were flourishing 
thanks to the efforts made to assimilate 
‘German method’, «important work, cru-
cial for the progress of our scientific spir-
it»70. The Beruf of the modern jurist in the 
civil law tradition was to integrate the his-

torical dimension of Roman law, the indi-
vidualistic foundation of European civil 
law, with Savigny’s idea of system. 

The University in Scialoja’s conception 
could only be that of ‘science’, with a spe-
cific method in teaching and learning71, 
supported by practical activities and the 
analysis «of case studies drawn from real 
life, examining them in relation to theoret-
ical principles that apply to them»72. «The 
University must be scientific, the Univer-
sity must be theoretical […]»73. Practice, 
properly understood, is what we learn in 
the course of ‘practicing our profession’. 
Consequently, Scialoja did not agree with 
the lawyer Mario Ghiron, who had criticised 
the undue value generally accorded to theo-
ry in the German universities74, which left 
the student with a «massive ignorance of 
real life, and [the] inability to understand 
the law as a living tool for engaging in every 
day activities […]»75. Scialoja, for his part, 
while stressing the practical purpose of le-
gal studies, felt obliged to admit that the 
assimilation process «ran and runs the risk 
of becoming excessive»76. 

We have got to a point – and I think it is worth 
spelling it out – in which the character given to 
the theoretical study of the law serves no other 
purpose than to bring this study into a cloudy 
sphere, from which only damaging hail can de-
scend on practice and not fructifying rain77. 

The Italian lawyer was not to be a mere 
exegete; indeed, he should not be far re-
moved from reality and practice. And once 
again the ‘core’ of the Italian style lay in 
its vocation to mediate between a histori-
cal and a comparativist approach. Because 
«We, as Italians, that is reasonable people 
who do not allow themselves to be swayed 
by violent impulses, we can say that they are 
one and the same thing»78.
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Many other scholar underlined the ‘ec-
lectic’ stance of Italian jurists. So, Biagio 
Brugi, who has written a short but compre-
hensive summary of Italian legal develop-
ments after unification, invoking what he 
judges to be the dominant feature of the 
‘Italian approach’, insisted that «no sci-
ence can be closed off as in pure theory: 
much less Jurisprudence». 

It would be superfluous – Brugi observed in 1911 
– to mention here the work of our old law teach-
ers: professors and legal practitioners: lawyers, 
advisers, judges. Moreover the teaching of law 
in our universities continued to be theoretical 
and practical at one and the same time, even in 
their heyday; we have already seen that even in 
a period of decline they still bore some fruit as 
practical schools. There has been much debate, 
over the last half century, as to whether the Uni-
versities should have a scientific purpose and be 
professional schools; the contrary view, so rigid-
ly argued, seems repugnant to the Italian cast of 
mind. Our natural inclination is to put the doc-
trine to a practical purpose: to enlighten future 
lawyers, offering them a way to understand and 
do their duty in civil society79.

Likewise Alfredo Rocco, on the occasion 
of the same fiftieth anniversary, confirmed 
that there was indeed a particularly Italian 
vocation. Using the systematic method, re-
fined by German lawyers to an exquisite de-
gree of perfection, the Italian civil lawyers 
of this period took care to avoid the exces-
sive formalism and the abstruse metaphys-
ics of the German doctrine; it is the merit 
of the Italian school to have combined the 
use of generalisations and of systematic 
method with the social element of law, thus 
arriving at a clearer vision of the practical 
function of jurisprudence80. 

However, the result was not entirely positive. 
Law practitioners had played almost no part in 
the creation of an Italian school of law. Indeed, 
case law had been in effect excluded, everyday 

practice remaining “faithful to the old exegetes”. 
Legal doctrine, being thus too isolated, had failed 
to renew the legislative field of private law, except 
in the case of the Commercial code. The failure of 
the Italian school of law lay in its not yet having 
been able to produce ‘a comprehensive treatise of 
civil law that might serve to guide and enlighten 
the practitioners’81.

As we have seen, in 1935 Francesco Car-
nelutti recalled the role of German legal 
science in having raised, on Roman foun-
dations, the columns of Pandectics destined 
to preside over the modern phase of legal 
science82. But having achieved the first, 
necessary, assimilation, Italian science had 
soon reached the stage of autonomy, and 
even a high degree of originality while the 
Germans, for their part, seemed to have 
lost their lustre83. Concepts remained the 
indispensable tools of science, although the 
process was not without its risks. There was 
the danger, first of all, of 

losing contact with the ground and getting lost in 
the clouds. There is thus some justification for 
the mistrust felt by practitioners. When scholars 
are accused of being abstracted from reality, the 
reproach is unfair because they can-not oper-
ate save by abstracting; but there is truth in the 
charge, given the imperfection of their means, 
which not infrequently do not so much penetrate 
reality as lead them off into a world of chime-
ras84. 

Only living contact with reality can 
overcome this problem. Rational means 
(the concept) must be ‘integrated’ through 
intuitive means (art). Of this fact there are 
wonderful examples that might be cited. 

The justification for this, indeed, the credit must 
go, and we should frankly acknowledge it, to the 
combination of the study of law with the practice 
of it which is in an intrinsic feature of the mores 
of Italian scholars85. 
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The possibility (or necessity…) of recon-
ciling science and art, theory and practice, 
teaching [law] and being a lawyer is an anti-
dote to theoretical and conceptual isolation.

Carnelutti’s remarks bring to mind 
those dazzling observations, made almost a 
hundred years ago, by the great German ju-
rist Carl Mittermaier who, unlike Savigny, 
had shown in a positive light one of the en-
during features of the ‘eclectic canon’.

Thus the law professors (in Italy) are 
also among the greatest lawyers; and this 
union of 

the ordinary business of living with science 
means that there is no need in Italy for the 
bitter division between theoreticians and 
practictioners that prevails in Germany. There, 
the professors, being too removed from life, ad-
vance their theories to the detriment of the prac-
titioner; the latter therefore heaps scorn upon 
the theoretician at every turn. The most distin-
guished law professors in Rome, Naples, Pisa 
and Bologna are at the same time distinguished 
lawyers. Even the taste that Italian people have 
for art and poetry, exercises a salutary influence 
on the scientific works of the scholars and the 
activities of statesmen […] Those who relish 
public debate should attend the court sessions 
in Naples! What manly, dignified and lucid el-
oquence, consisting of more than merely empty 
phrases, may be heard in the discourses of many 
Neapolitan lawyers! It is a pleasure to follow the 
skilled orator who knows how to get to the very 
heart of a question, and analytically disentangle 
every implication with admirable perspicacity. 
By way of confirmation of the practical approach 
and delicate touch of Italians, I would again cite 
the scientific conferences that were held in Pisa, 
Florence, Turin, Padua, Lucca and Milan86. 

The Italians were thus practical jurists, 
but ‘guidés par la science’, as Mittermaier 
liked to put it. 

As Carnelutti recalled, 

thus it was that in Italy, as perhaps in very few 
other countries in the world, there were formed 

what could be described as the great ‘law clini-
cians’. The fact that the most important of them, 
Vittorio Scajola, came to the art of law by way of 
Roman law is perhaps a sign that this integral vo-
cation comes down to us by inheritance? The art 
of law is assuredly more a Roman thing than it is 
a science […]87. 

Were these ‘clinicians’ educated in a 
school? Indeed, they were not, since no 
such school existed. It was in fact the Ital-
ian temperament that led the best lawyers 
to become both scholars and artists in their 
practice of the law88. 

Carnelutti returned to this topic on sev-
eral occasions, and for the last time in the 
early 1960s89. In the course of refining his 
argument he bolstered his conceptualism90 
with a realistic view based on the recov-
ery of natural law and the concept of legal 
experience. So, in his Profile of Italian le-
gal thought – originally written to offer to 
American readers a taste of Italian style, he 
emphasised once again Italian Beruf in or-
der to circumvent the dreaded gap between 
science and practice. Italian legal science 
continued to believe in the dogmatic but 
less and less in dogmatism, that is to say, 
in the mere self-sufficiency of concepts; 
more ‘realistic’ than ‘positivist’, with, once 
again, a temperament that was betwixt and 
between: 

a special ability to balance between the two ex-
tremes, the abstract and the concrete, which 
would be, respectively, if I am not mistaken, 
the Germanic temperament or the Anglo-Saxon 
temperament. Latin temperament is a kind of 
bridge between these extremes91. 

As in 1935 Carnelutti once again pointed 
out the sense of balance of the Italian style: 

it never separates, not even in the field of law, 
theory from practice, so that Italian professors of 
law, almost all of them, do in fact practice within 
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the legal profession (and it would be better if, as 
in some American countries, there was also the 
possibility of being a professor and at the same 
time a judge): eminent figures consequent-
ly emerge, law clinicians, entirely analogous to 
medical clinicians, and they are the living ex-
pression of the realism of Italian legal science92.

It is interesting to observe that while 
Italian legal science was focusing (during 
the first half of the twentieth century) on 
‘system-building’, searching for concepts 
and a higher order of abstraction, seeking 
to avoid any confusion between legal and 
social, economic and historical facts, em-
phasising positive law regardless of justice 
and nonlegal criteria, jurists such as Alfre-
do Rocco and Francesco Carnelutti (among 
others) – often cited as ‘system-builders’ 
by those subscribing to the Pandectist par-
adigms – were referring to an ‘Italian way’ 
of being a jurist, which entailed combin-
ing eclectically science and art, theory and 
practice. 

In the mid-1960s John Henry Merryman 
went on to describe the evolution of the 
Italian style. The Constitution of 1948 laid 
the foundations for viewing legal order and 
system-building in a different fashion. 
‘Legal science’ was for him a synonym 
for «traditional, orthodox doctrine […] 
criticised by many thoughful jurists, and 
some of these criticisms will be described 
here, but the critics are the avanguardia, the 
voice (perhaps) of the future»93. Merryman 
grasped the main lines along which Italian 
legal science had been transformed94. 
Since then many things have changed, but 
it is not obvious to say what the Italian style 
is now. Anyhow, that’s another story95. 
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