The Sovereignty of the Constitution. A historical

Debate in a European Perspective®

1. Introductory elements

In recent decades sovereignty and other,
related concepts (people, nation, State,
legitimacy, representation) have provoked
an intense and wide-ranging debate. Its
“golden age” seems very far removed from
us. Can sovereignty still be a basic idea for
the contemporary legal order? Can a con-
cept that is so "contested” be helpful for
our legal and political practice? Is it really a
useful concept for the constitutionalization
of the European Union?!

In some ways those who today invoke
popular sovereignty to overcome the so-
called “democracy deficit” at the European
Union level have to combat several coun-
terarguments®. Faced with this debate it
may therefore prove useful to focus on cer-
tain “sovereignty issues” that were at the
centre of European liberal thought in the
nineteenth century, during the Restoration
(1814.-184.8). In particular, we would like to
stress the political-constitutional thought
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of the "Doctrinaires”, especially in France,
but looking also at other European experi-
ences. This topic does thus bring into play
the concrete relationships between sov-
ereignty and constitution/constitutional-
ism. It deals with an original and structural
tension between two major “movements”
characterizing Western political and legal
thought: on one side the "absolutist” (and
monistic) idea regarding the modern con-
centration of power in a unique “point”
(unity, indivisibility, inalienability), on the
other side the cooperation between differ-
ent parts of the "constitution” according
to the ideas of political moderation and
constitutional equilibrium. This tension
has been transformed over time but it has
nonetheless been transmitted to us and
finds today a controversial “laboratory” in
the European Union experiment. For this
reason the debate conducted throughout
the nineteenth century may prove instruc-
tive in terms of “compromise strategies”
and the "neutralization of sovereignty™.
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The "unlimited” sovereignty concept
emerged between the sixteenth and seven-
teenth centuries in the context of the Eu-
ropean religious-civil wars®. From Bodin
to Hobbes, though passing through several
other authors, the challenge was to affirm
the idea of a new legitimated power that
could never again be placed in question.
Speaking about a "new” power we essen-
tially refer to a specific ideological concep-
tualization®. In fact it is always important
to remind ourselves that “sovereignty” and
“people” have a long, “local”, pre-history
and history and it is impossible to under-
stand authors such as Bodin or Grotius,
Hobbes or Rousseau without taking into
account the great importance of Roman Law
and the civilian tradition in reconstructing
the intellectual history of statehood>.

The great constitutional movements
of the eighteenth Century, and especially
the French version, can be seen as a sort of
“powerful dynamo”. The Revolution is an
extraordinary “energy store”. So strong and
so deep a movement was it that societies
and peoples would need much more time to
“assimilate” these energies. The two most
relevant forces emerging at that time are
the idea and the reality of the constituent
power of the people and, then, the principle
of “natural” equality as the pivot of a “con-
stitutionalized” societyé. We the People, Nous
la Nation defined — albeit with a wide range
of different outcomes and in markedly dif-
ferent forms — a conceptual order destined
to leave an indelible mark upon modern
constitutional doctrine?. It was the people
who represented themselves as a totality, as
a political unity conscious of its own exist-
ence and of having the capacity to act politi-
cally. All "extraneous” bodies — extraneous,
that is to say, to the people becoming na-
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tion — could no longer exist save by merg-
ing with popular sovereignty. The revolu-
tionary constituent power has matched in
an innovative way two old and polymorphic
concepts: sovereignty and people. In con-
crete terms the American and the French
Revolutions established, in contexts so far
removed one from the other, two different
kind of transfer of sovereignty®.

In America the constitutional order re-
mains linked to the ancient right to resist
the sovereign once it has become a tyran-
nical power. The French people —according
to Rousseau’s sovereignty theory based on
the exercise of the general will® — became
after the Revolution the new bearer of that
sovereign power. The abbot Sieyes made a
crucial contribution to the revolutionary
concept of “"souveraineté nationale”. Sov-
ereignty belonged to the people becoming
nation; people/nation acted as a “constit-
uent power” (fiat) implementing modern
constitutionalism'®. The transfer of powers
to an abstract concept —the nation —was an
attempt to build a different “space” (dif-
ferent from both popular sovereignty and
monarchical sovereignty). It was one of
the strategies employed in order to find a
“compromise” serving to neutralize'' the
inevitable conflict. In the French Consti-
tution of 1791'* the attempt was made to
find an "equilibrium point” giving birth to
a “republican monarchy”. But, as we know,
the conflict was shortly to be “resolved”,
and in favour of popular sovereignty.

The addressed
these issues without being able to resolve
them. Whereas in the United States — as
Tocqueville would later emphasise — the
federal system (with its specific bicam-
eralism) and therefore the absence of ad-
ministrative centralization, the culture and
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attitude of traditional common lawyers, the
jury as political institution and the creation
of the Supreme Court helped in practice
to limit the principle of sovereignty (or, as
Tocqueville glossed it, the “tyranny of the
majority”), in France the concentration of
power tended to prevail. After the Revolu-
tion the absolutist vision was transferred to
the people and political sovereignty was the
space of political unity and of Statehood. We
could say that while in America sovereign-
ty was tamed by “constitutional” solutions,
in France that was precisely the problem*®.
The protagonists of the Revolution — as
Tocqueville stressed — were the heirs, in
some respects, of the claim to absolute sov-
ereignty of the modern age'4. The French
Revolution inaugurated an age in thrall to a
sort of “constituent obsession”’s.

The constitutional revolutions of the
eighteenth century did not change the na-
ture of political sovereignty as a monistic
concept. When sovereignty “meets” in con-
crete historical reality constitutionalism,
we are faced with a “paradox” based on two
conceptual “areas” that are fundamentally
at 0dds'®. On the one hand, constitutional -
ismis considered a political philosophy and
astrategy of limited government. The idea is
that public authority, in all its forms, must
somehow be limited and circumscribed
within the bounds of law. On the other
hand, political sovereignty has to do with
the idea of an unlimited and absolute quali-
ty. The constitutional revolutions announce
the advent of this contemporary paradox.
But in America the «sharing strategy»'7
of the English tradition underwent a fortu-
nate metamorphosis. In France, however,
sovereignty and constitutionalism were at
odds, in a nation marked by a political cul-
ture of conflict'®. After the Revolution and

especially after the fall of the ancient mon-
archy, the throne was empty'? and the peo-
ple-nation was under an obligation to fill it.

2. Absorbing the Reyolution into the

Monarchy?

After the Restoration the "new” govern-
ments (most of them monarchical) fol-
lowed two main strategies: a) the first, to
avoid the constitutional common core elab-
orated after the Revolution and to revert to
the previous forms of organization; b) the
second, to devise a political “"compromise”
by adopting a new type of constitutional
framework.

We would like to consider this second
perspective. Here, the main constitutional
reality is what we define paradoxically as
“granted constitutionalism”. This is a phe-
nomenon characterizing in particular the
period 1814,-184.8, starting from the French
experience. In the Preamble to the Charte
constitutionnelle of 4 June 1814, granted by
the "restored king” Louis XVIII, we thus
read: We have, willingly and by virtue of the
free exercise of our royal authority, consented
to and consent to, have conceded and granted
the Constitutional Charter to our subjects, both
forus and for our successors, and foreyer.

The French Charte constitutionnelle, the
German Friithkonstitutionalismus, the Bra-
zilian/Portuguese Charters of 1824 and
1826, and the Italian “Statuti” (and espe-
cially the "Statuto” granted in March 184.8
by the King of Sardinia) represent only the
most famous constitutional documents
of this European historical period. Our
purpose is not to scrutinize here the piv-
otal role played by the category of granted

85



constitution in European constitutional
history. For us this kind of constitution is
something more than simply a transitional
phenomenon, or an ‘interval’ (albeit an im-
portant one) between the idea of the eigh-
teenth-century constitution based upon
the constituent power of the people and the
complete future realization of democratic
constitutionalism in the course of the twen-
tieth century®°.

In this paper I wish simply to under-
line the fact that this “granted constitu-
tionalism” has also served as an attempt to
neutralise — according to different groups
of Liberals as well as of course of the ul-
traroyalists — that most terrible of powers,
the constituent power of the people, that
is the power allowing those who invoked it
to "constitutionalize” popular sovereignty.
Some monarchs tried to “appropriate” the
“artificial” voluntarism of revolutionary
constitutionalism. Urging Louis XVIII to
follow the “sovereign” path of promulgat-
ing the Charte, Chancellor Count Beugnot
reminded him that «The plan proposed
[...] has this rare, indeed, very rare, merit,
of absorbing the Revolution into the Mon-
archy; whatever is contrary to this plan, and
tends to bring either the Senate or the Leg-
islative Body or else the electoral colleges
into deliberation, tends, on the contrary, to
absorb the Monarchy into the Revolution>».
Absorbing the Revolution into the Mon-
archy: here is a very clear and significant
message.

This attempt is interesting also because
it shows that the Restoration did not in fact
allow anyone to lead a nation without by
the same token proposing an “idea of Con-
stitution”. Monarchs and conservatives
thought to "absorb” the constitution into
the Monarchy (as Charte constitutionnelle or
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landstdndische Verfassung or Statuto costitu-
zionale). They devised their strategy by giv-
ing value to the letter of the text, whereas the
liberals (using here very general categories)
sought to stress the spirit of the text. The
royalistes entrenched themselves behind
the bulwark of the lettre and of the form of
the concession; the liberals insisted on the
presumed liberal character of the esprit.

In this article, given limitations of
space, we can only hope to consider one,
albeit very important aspect of the "sov-
ereignty dispute”. The “struggle” over the
“constitution” in the years after 1814 has
led to the formulation of some noteworthy
reflections on sovereignty.

3. Two threats

The “obsession™ of liberals during the
nineteenth century was how to reconcile
“liberties” affirmed after the Revolution
with the “sovereignty dispute”. For differ-
ent “families” of liberals, Constitution (as
ideology, as movement, or as a mere docu-
ment and subject as such to interpretation)
became the strategic resource exploited to
address two “convergent” threats, namely,
the spectre of the constituent power em-
bodied in the sovereignty of the people (the
people as “mass”) and the absolute sov-
ereignty of the monarch (a notion by then
weakened in France but nonetheless sus-
tained by the ultras and theocrats).

In this context we would like to reflect
above all on the thought of the so-called
“Doctrinaires”, viewed often as French
centre-left political theorists during the
period of the 1814, Charte* and, converse-
ly, as “right-wing” liberals under the July
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Monarchy, but in reality they attempted to
establish middle-class rule as a juste milieu
between the extremes of revolution and re-
action. I would also stress the fact that the
Doctrinaire tendency was a wider “Furo-
pean movement”, and one that included
a number of different “political-consti-
tutional thinkers” from the 1820s to the
1860s.

Pierre-Paul  Royer-Collard,
Francois Hercule de Serre, Camille Jordan,
Abel-Francois Villemain, Francois Guizot,
Charles de Rémusat, Prosper de Barante,
Victor de Broglie, Victor Cousin, Pelle-
grino Rossi are usually considered to have
been the main exponents of this composite
movement in France.

The Doctrinaires owed an intellectual
debt to the liberalism of the Coppet cir-
cle??, evident for instance in their realisa-
tion that popular sovereignty, being itself
absolute also, could be "dangerous”. In
the Principes de politique (1806), Benjamin
Constant thus criticized both Rousseau, on
the one hand, and Ferrand and Molé on the
other, since one and all were theorists, in
different ways, of the idea of unlimited sov-
ereignty leading to the same tyrannical out-
come. Constant’s lexicon is dominated by
the words dam, barrier, bound and so on,
his concern being to express the need for a
constitutional solution®. <A constitution

Pierre

isitself an act of defiance since it prescribes
limits to authority» 4. So «Sovereignty has
only alimited and relative existence. At the
point where independence and individual
existence begin, the jurisdiction of sover-
eignty ends. If society oversteps this line, it
is as guilty as the despot who has, as his only
title, his exterminating sword» 5.

Limiting sovereignty means drawing
the impassable line of the “freedom of the

moderns” which guarantees citizens contre
le pouvoir26. This «liberalism of the rule» 37
is closely linked to the idea of the consti-
tution as “mistrust”. After the Terror of
1793-94 it seemed impossible to have con-
fidence in popular sovereignty as a per se
reliable safeguard of individual freedom.
The French Revolution, instead of destroy-
ing absolute power once and for all, would
seem to have transferred it, thereby making
possible a despotism based on a new idol:
the general will. Post-revolutionary liberals
(especially Constant and Guizot, but with
significant differences between them) were
concerned to combat Rousseau’s ideas on
liberty and sovereignty, although at times
they would seem to have chosen the wrong
adversary. According to Constant: «Two
systems have always dominated the world:
the sovereignty of the people which I deny
and the divine right which I detest... The
divine right destroys both legitimacy and
liberty... The will of all is not more legit-
imate than the will of one man simply be-
cause it is — or claims to be — the will of all.
There is no unlimited sovereignty. There
is only limited sovereignty and sovereign-
ty becomes usurpation when it exceeds its
competence»2®,

Doctrinaires underscored the fact that
—as Pierre-Paul Royer-Collard remarked —
the sovereignty of the people was always
a potential “souveraineté de la force”. In
1820, Francois Guizot likewise declared
that there was an equivalence between the
usurpation of force®? and every form of sov-
ereignty that sought to be absolute, wheth-
er of the people or of divine right. He then
added that popular sovereignty was a form
of tyranny, in that it was the absolute power
of the numerical majority over the minor-
ity ("souveraineté du nombre”)?°. In 1816
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Guizot had lost no time in translating into
French the work of the Prussian political
thinker Friedrich Ancillon®. Both thinkers
criticized Montesquieu's classification of
political regimes and thought that the doc-
trine of popular sovereignty was a threat to
political order making possible a “despo-
tism of liberty” never seen before. French
Doctrinaires opposed popular sovereignty
because in their view, the latter was an im-
practicable and flawed political principle
that postulated the equal right of all indi-
viduals to exercise sovereignty.

Guizot and the Doctrinaires criticized
democracy as a political regime based on
universal suffrage. But they recognized the
sense of democracy as a social condition.
For them the will of the majority (number)
was not automatically synonymous with
justice and wisdom.

4. Neutralizing the the

constitution?

sovereignty in

The philosophical “antidote” to the popu-
lar sovereignty of will and force is seen in
the “sovereignty of reason”32. «I believe —
Guizot said — in the sovereignty of reason,
justice and law: such is the legitimate sov-
ereign the world is in search of, and always
will be in search of; because reason, truth
and justice are not to be found complete
and infallible anywhere»*3. The “reason-
ableness” here is a synonym for prudence
and a “middling” or moderate stance’4.
Sovereignty of reason is an abstract and
ambiguous concept, but it is not without
institutional implications’. Doctrinaires
dealt with the specific mechanisms of a
limited monarchy based on “representative
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government”, namely, division of powers,
bicameralism, open parliamentary debates,
popular elections, free press and so on>0.
The idea of the sovereignty of constitution
can be seen as a concept linking reason and
constitution.

While the ultras considered the Charte of
1814 to be a sort of appendix of the "ancient
constitution of the Kingdom"37, Liberals
tried to valorize the written constitution
as a compromise38 between ancient and
modern constitution. The Charter of 1814,
was for Doctrinaires the expression of the
interests, conditions and state of society.
But the “July Revolution” of 1830 looked as
if it might be the "French”™ opportunity to
imitate the British "Glorious Revolution”.
Asin1688-89 a King had attempted to shift
the constitutional equilibrium towards
an absolutist outcome. The promoters of
the "liberal interpretation” of the Charte
constitutionnelle according to its “spirit”
had reacted as representatives of the na-
tion: the King Charles X was dethroned and
Louis-Philippe d’Orléans became “King of
the French”. The new constitutional regime
affirmed the need for collaboration be-
tween the King and the two Chambers. “The
Charter — it was said — will henceforth be a
truth” (“La Charte désormais sera une ve-
rité»). Long live the Charter, Vive la Charte,
was the rallying cry during the revolutionary
journées. The Glorious Revolution had been
popular in its principles but aristocratic in
its execution, thus giving rise to a <happy
mix of hierarchy and harmony in the social
order»39. In November 1830 Guizot distin-
guished between the popular character of
the Revolution and the different origins of
the new government#°.

The Charter of 1830%" was the result of
an "agreement” between representatives
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and Peers appointed by the Charter of
1814%* and the new monarch Louis-Phi-
lippe, King of the French, who swore an
oath on the amended Charter on 9 August.
Both Chambers now had the right of leg-
islative initiative (art. 15), the chamber of
Peers was reorganized, the primacy of law
over regulations and decrees was affirmed.
The Charter laid the foundations for a rep-
resentative government with a monarchical
executive. The dualistic constitutional sys-
tem (based on a “double trust’) could evolve
towards a stronger parlamentarisation ac-
cording to constitutional practice‘fs,

The Revolution of July 1830 introduced
(or reintroduced) into France the “reality”
of national sovereignty. We can, howev-
er, find nothing comparable to the article
25 of the Belgian Revolution of 1831, that
affirmed literally the principle of nation-
al sovereignty. Indeed, art. 25 established
that «All powers come from the nation.
They are exercised as stipulated in the con-
stitution». The Belgian debate — as Bre-
cht Desaure has proved** — illustrates the
various meanings of the formula “national
sovereignty” and the interchangeability of
the words “nation” and “people” in combi-
nation with sovereignty. Certainly, popular
sovereignty is by no means necessarily a
“synonym” of universal suffrage.

Conversely, in France a different com-
bination of sovereignty with people or na-
tion was hotly contested throughout the
nineteenth century. In August 1830 a num-
ber of deputies proposed that the “model”
of the French Constitution of 1791 (sover-
eignty belongs to the nation) be adopted,
but finally the "Constituent meeting” fol-
lowed the recommendation of the Deputy
Dupin. According to him the new political
regime was clearly based on national sover-

eignty. There was no need for further expla-
nation.

In particular, Doctrinaires worked to
link the national sovereignty concept to
their political philosophy of the sovereign-
ty of reason. Now, in 1830, the ambiguous
notion of the “sovereignty of reason” could
find a sort of fulfilment in the amended
Charte. The constitution was itself the pa-
rameter of reason and the attribute of a
sovereign entity was assigned to it, so that
neither the prince, the people, the monar-
chy nor democracy could invoke a monistic
conception intertwined with the exercise of
the intimidating constituent power#5. This
led to an idea of a constitution, sovereign
within and for itself, based on a "pluralistic
concept”.

During the July Monarchy the doctrine
of the constitution had been forged as the
source of sovereignty. National sovereign-
ty and sovereignty of the constitution were
finally two sides of the same coin.

Among the
Royer-Collard to Guizot, Cousin, de Ré-
musat — the “sovereignty of reason” is the
point of convergence between the theory of
representation and the major distinction
between the origin and the exercise of the
sovereignty46. Representation is for the
Doctrinaires the process of “detecting” all
the elements connected to reason and ca-

Doctrinaires — from

pacity present in society. It is based on the
“majorité des capables”7. This is a process
that only an electoral system based on cen-
sitary criteria and capacity can sustain. In a
pluralistic society different ideas and inter-
ests coexist and only a regime of publicity
and free discussion can “produce” reason
and truth.

The “sovereignty of reason” is above the
Constitution, and is thus a stratum of moral
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values that should offer a lead to human in-
stitutions. In certain respects it deals with
the exercise of national sovereignty. There
is often a concern to locate sovereignty in
«une région suffisament lointaine et éthé-
rée pour que nulle autorité constituée ne
puisse se dire elle-méme souveraine»4%,
But this philosophical doctrine was liable to
be transformed during the Orleanist Mon-
archy as a legal doctrine, too. Royer-Col-
lard had said that «Once there is a sover-
eignty, there is despotism, whenever there
is despotism, there is social death if not, at
the least, profound economic disorder. To
ask where sovereignty is, is to be of a des-
potic inclination and to declare that one
is precisely that»49. Sovereignty does not
belong to any of the authorities legitimized
by the Charte as « national Constitution ».
Liberals attempt to « neutralize » sover-
eignty as an « absolute » concept because
they fear the recurring risk of its concen-
tration in a single « place »5°.

Any power can be said to be sovereign.
Reason inheres in the Constitution and is the
« result » of a common discussion and co-
operation. The claims of sovereignty made
by the King or the people had to be absorbed
by the constitution. It is not by chance that
in 1834 Guizot, as minister of education,
established in Paris the first chair of con-
stitutional law, summoning therefore from
Geneva the brilliant Pellegrino Rossi5'. The
first aim was to affirm the full legitimacy of
the new regime. But political interpretation
was not sufficient.

They needed to affirm strongly the nor-
mativity of the constituted sovereignty as a
text of law5?, thereby fixing the political-le-
gal order.

The purpose and form of teaching constitutional
law is determined by its title; it is the expound-
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ing of the Charter and individual guarantees as
political institutions enshrined therein. It is
no longer, so far as we are concerned, a simple
philosophical system subject to the disputes of
men, it is a written law, a recognized [law], that
can and should be explained, commented upon,
in the same guise as civil law or any other part of
our legislation. Such teaching, both broad and
specific, based on the national public law and
the lessons of history, capable of being extend-
ed by comparisons and foreign analogies, must
replace the errors of ignorance and the temeri-
ty of superficial notions with solid and positives
knowledge53.

5. Shall the Charter really be a truth?

The political debate under the July Mon-
archy on the “sovereignty of the constitu-
tion” served to deepen the reflection on the
«superiority» of the Charter. We can pose a
number of questions: should judges undo
decrees and ordinances that were contrary
to the Constitution? In which cases? What
were the limits? Shall the Charter really be
atruth?

The Charte of 1830 contains two articles
strictly linked to the affair of the ordinanc-
es of Charles X (25 July 1830). Art. 13 states
that «The King [...] makes the regulations
and ordinances necessary to execute the
laws but he cannot suspend them nor dis-
pense from their application» and art. 70
that «All laws and ordinances, inasmuch as
they are contrary to the provisions adopted
for the reform of the Charter, are as of now
and remain». These articles would seek
to limit the power of the monarch to issue
decrees and are an attempt to find a solu-
tion to issues arising from 182754. On 28
July 1830 — while the revolution was in its
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second day —the court of commerce of Paris
declared not applicable, because contrary
to the Charte, the order of Charles X forbid-
ding the publication of newspapers without
a preventative permissionsd.

In 1832 an ordinance of the King (6
June) imposed a state of siege upon Paris.
The citoyen Geoffr0y56, on the basis of this
ordinance, is sentenced to death by a war
council (18 June). His lawyer, Odilon Bar-
rot, an important liberal politician, then
leader of the “Dynastic Left”, appealed to
the Supreme Court, claiming that the ordi-
nance was unconstitutional, on the grounds
that it breached the principle of the natu-
ral judge (arts. 53 and 54 of the Charter).
The court of cassation declared that it was
indeed unconstitutional, restoring to Mr.
Geoffroy his natural judge. On that occasion
Barrot said:

the constitution would be a mere chimera... A
constitution that was simply « optional » would
not be a true constitution: because a constitution
only means something if it is a real and positive
truth57.

It is not by chance that Jean-Baptiste
Sirey accords to the Court’s decision an im-
portant place among the “monuments” of
French public law. This sentence will be a
solemn precedent «which serves to prove
that our new constitution is not deprived of
all sanction, that the rights and guarantees
which it stipulates in favour of the citizens
are not at the disposal of power, and have
not been vainly placed under the safeguard
of the Judiciary» 58,

Some rulings of the law courts under
the July Monarchy might lead one to posit
the formation of an embryonic« control of
the constitutionality » of the laws. But the
Court of Cassation repudiated this putative

development. Tocqueville’s argument as
regards the French situation, by contrast
with the American, is well known:

If, in France, the courts could disobey the laws
on the grounds that they found them unconsti-
tutional, the constituent power would actually be
in their hands, since they alone would have the
right to interpret a constitution whose terms no
one could change. They would therefore take the
place of the nation and would dominate society,
at least in so far as the inherent weakness of the
judicial power would allow them to do so.

I know that by denying judges the right to de-
clare laws unconstitutional, we indirectly give the
legislative body the power to change the consti-
tution, since it no longer encounters a legal bar-
rier that stops it. But better to grant the power to
change the constitution of the people to men who
imperfectly represent the will of the people, than
to others who represent only themselves59.

Tocqueville’s arguments about the
« dangers » deriving from an hypothetical
claim for judicial review in France reflect
also the opinion of the majority of French
jurists at the same period, for example
Charles Hello or Armand Dalloz®°. Félix
Berriat-Saint-Prix states that <«any law
contrary to the text of the Charter is uncon-
stitutional» and judges, when they have to
choose between the text of the law and that
of the Constitution, will follow the Con-
stitution as the basis of their judgement>»,
but he fears two risks: the judges can usurp
the legislative power or, conversely, refuse
to declare unconstitutional an “irregular”
law®".

During the July Monarchy there was, for
the first time, a reflection upon the distinc-
tion between constitutional and ordinary
laws, in particular, during the significant
parliamentary debate in 1842 on the insti-
tution of regency. The Duc de Broglie then
observed that «Appealing to sovereignty
founded and settled by the Charter against
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any other sovereignty is appealing to num-
ber, to brute force; it is to pretend to or-
ganize disorder itself [...]»%%. Some days
before, Frangois Guizot, at that time foreign
minister, had sarcastically rejected the the-
ory of two powers: «one ordinary and one
extraordinary; one constitutional, the oth-
er constituent; one for working days Gf you
will allow the term), the other for holidays:
this is a thing unheard of, full of danger and
fatal» 3,

Doctrinaires and liberal constitution-
alists identified the constituent power with
the “brute force™ of the people-mass, the
sovereignty of majority. But the "consti-
tuted”, national sovereignty overrode the
constituent power. So, «Be calm, gentle-
men: we, the three constitutional powers,
we are the only legitimate and regular or-
gans of national sovereignty. Aside from us,
there is nothing, I repeat, but usurpation
or revolution»®4. The “absorption” of the
sovereignty of the people into the constitu-
tion sanctions the fact that the Charter was
the sole depositary and for it, according to
the English phrasing — often recalled — the
powers according to the theory of the King
in Parliament®s.

Tocqueville  observed,  comparing
French judicial power with the American,
that «In France, the constitution is, or is
considered to be, an immutable work. No
power can change anything in it; such is the
accepted theory» 0. Tocqueville was prob-
ably referring here to the attempt to "neu-
tralize” the constituent power. According to
the majority of the constitutionalists active
under the July monarchy the constituent
power died at the very moment that the
constitution was born: «Is it not clear that
this latent, reserved sovereignty would be
in opposition to the establishment of the
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constitution? We thereby see how the con-
stituent power dies the very instant that the
constitution is born, only to live again when
this latter dies»®7. For Firmin Laferriere
the constituent power was a “temporary”
exercise of sovereignty®®. «In the political
order there does not exist any sovereign
but the constitutional law and the powers
determined by the Constitution»®9. Pol-
iticians and jurists used the doctrine of
the omnipotence of Parliament to affirm the
sovereignty of constitution. «National will
— Serrigny noted — or political sovereignty,
is expressed by the cooperation of the three
branches of the same power»7°.

6. Legacy of the European dimension of
Doctrinaire thought

The Orleanists had tried to forge an ide-
ology and a juridical doctrine of the sov-
ereignty of the constitution. Carl Schmitt
has seen in the “sovereignty of the consti-
tution” a "mask” theory or, in other words,
an attempt to conceptualize a dilatory com-
promise?’. In 1848, as we know, "reason”
could do nothing against the "machine
arithmétique”™?2. This phase was marked by
political failure. Guizot’s reply to the deputy
Garnier-Pages’s plea for universal suffrage
is well known: «There is no day for univer-
sal suffrage. There is no day when all human
creatures, whatever they are, can be called
upon to exercise political rights. The ques-
tion does not deserve to distract me at this
moment from what we are dealing with»7.
Some months before the Revolution, Guizot
wrote to Pellegrino Rossi telling him that
«It is the first and natural mission of gov-
ernments to be conservative. We are con-
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servative because we follow on after a se-
ries of revolutions, and we feel ourselves
to be entrusted with the task of restoring
order, duration, respect for the powers,
laws, principles, traditions, everything that
ensures the regular and long life of society
[...]>74.

But Doctrinaire liberalism, so meaningful
in France in the first half of the nineteenth
century, was not a purely French phenom-
enon. Indeed, some of its ideas and argu-
ments were spread further afield because —
transcending what was contingent in them
— they formed part of a “common core” of
European liberal thought. We are thus con-
cerned with a number of different contexts
united by the problem of a transition from
the "ancient” to the “new” political regimes
living a sort of "doctrinaire moment”. Juste
milieu liberalism underwent a variety of
different incarnations.

The Doctrinaires and the political sys-
tem of the July Monarchy show certain
similarities (but also several differences)
with the Whig dispensation in the after-
math of the Reform Bill of 1832. Vincent
Starzinger’ has focused in particular on
Royer-Collard and Guizot’s thought and
the reflections of the Reform Whigs Hen-
ry Peter Brougham and Thomas Babington
Macaulay. One of their common preoccu-
pations was a concern to reconcile the idea
of sovereignty with a pluralized political
system, the sovereignty of reason and the
mixed State, with a range of different out-
comes. The Spanish Donoso Cortés, «be-
fore veering towards extreme conservatism
in the late 1840’s»7%, passed in the mid-
1830s through a "doctrinaire” phase (when
he lived in Paris), being deeply influenced
then by Guizot and juste milieu liberalism??.
Cortés in his Lecciones de Derecho Politico

(1836)78 reflected on sovereignty, reject-
ing all “dogmas of social omnipotence” and
following Guizot’s theory of the sovereignty
of reason and representative government.
These ideas? filtered
through to the Netherlands, as in the case
of Johan Rudolf Thorbecke (1798-1872),
professor of law in Leiden, one of the re-
formers of the Dutch constitution of 1848
and several times prime minister®®, but
also to the Hungarian Baron Jézsef Eotvos
(1813-1871), politician and reformer in
1848, author of The Dominant Ideas of the
Nineteenth Century and Their Impact on the
State (1851-1854)%. In Ttaly, Cesare Balbo,
as likewise other Italian thinkers and pol-
iticians from 1840 onwards, criticized the
dangerous theory of the constituent power
and appealed to the sovereignty of the con-
stitution based on the national idea and its
corollary, parliamentary omnipotence. We
demonstrated — Balbo wrote — that «[...]
National representation does not reside or
cannot reside in any of these three powers,
but in all three; that none of these alone,
but all three must constitute Parliament;
and that in this Parliament alone can and
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ought to reside the power of making and
unmaking laws and changing the state con-
stitution, the power that is appropriately
and accurately called parliamentary om-
nipotence»52. This empirical “dogma” of
English constitutionalism was re-read in a
“doctrinaire” sense.

The theory of the sovereignty of the
constitution has to be properly contextu-
alized. The main goal of this theory was to
dispense with a sort of “political theolog-
ical dispute” on sovereignty. Finally, the
Doctrinaires tried to "neutralize”, to “en-
capsulate” sovereignty in a "neutral” and
higher space combining and limiting the
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risk of each possible absolutisation. These
liberals were perfectly well aware of de-
mocracy as the new social condition but they
were nonetheless not democrats. The po-
litical side of democracy scared them. For
this reason, the “democratic vocation” of
sovereignty, expressed through the con-
stituent power identified with the people
become nation, has been seen, during this
age, as a brute force, a river that does not
seem to recognize either embankments, or
barriers, which breaks down the pluralism
of powers, reduces the space of autonomy
of individuals, disputes differences and
social ranks. They were trying in various
ways to "neutralize” sovereignty because
they knew from experience that it tended to
concentrate power in one “place”. Indeed,
the liberal topography was based on a plu-
rality of “places”, divided and yet cooper-
ating, moderating each other, directed to
the same goal and unity. The “centre” and
“moderation”® were the moral, ideological
and political reference points of European
Doctrinaire thought. The cooperation be-
tween the three powers renewed the an-
cient myth of a mixed government. Political
moderation and constitutional equilibrium
might at last be achieved. Eclecticism was
the «necessary philosophy of the age»®,
according to Victor Cousin. His thought had
a significant influence in various European
countries, but it mirrored a deeper stratum
of liberal culture®®.

In 1847 Cesare Balbo sketched the "au-
tobiography” of a generation: his “party”
was that of the liberals «less extreme, less
pure, who nominate themselves as liberals
of the “middle”, or liberal moderates; and
so they are universally named, because this
denomination is necessary, inevitable, be-
cause it alone expresses the relative fact of
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being in the middle of the other two parts
[...1»%7, namely the pure conservatives and
the most progressive liberals.

The « moderate party » « seeks to fol-
low progress — Count Cavour wrote to Victor
Cousin — without resorting to revolutionary
means » 58, The notion of the Sovereignty of
the constitution did not disappear with the
Doctrinaires but continued to be one of the
essential components and issues of “lib-
eral State building” during the second half
of nineteenth century. This concept, elab-
orated especially by the Doctrinaires, con-
tained some elements (not all, of course)
used by liberal politicians and jurists. Cer-
tain of these elements merit closer scru-
tiny: a) a critical approach to the theory of
the general will and the constituent power;
b) an idea of constitution (granted or de-
liberated) in which a historicist perspec-
tive prevails, thereby counterbalancing the
“contractualist point of view”; ¢) a renewed
idea of nation as historical-natural reality; d)
institutions and constitutions as the result
of experience and history according to the
“British constitution” experiment; e) a no-
tion of the authority of the state®9; 1) elitist
liberalism based on the idea of represent-
ative government through socio-political
capacity; f) the sovereignty of the constitu-
tion as “moral and political superiority™.

The above-mentioned elements, along
with other aspects, contributed in different
ways, during the nineteenth century, to the
forging and consolidation of a European
doctrine of the Constitution based on the
sovereignty of the State. In Germany the
idea, implicit in Doctrinaire thought, that
the parliamentary institutions could be
considered as “"organs” of the Constitution
and not of the people was common to the or-
ganicist construction of the Staatslehre from
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Carl Friedrich von Gerber onwards?°. This
setting aimed at neutralising the emergent
conflict between monarchical and popular
sovereignty and hypostatizing a constitu-
tional compromise®'. The sovereignty of
the constitution can be seen as a concept
able to subordinate the monarch and the
people to the law9%. But in the second half
of the nineteenth century the doctrine of
self-limitation is affirmed. Only the State
is sovereign as Staatsgewalt and in the Ger-
man doctrine the monarch is the supreme
organ («a super—organ>>)93 and the “hold-
er” of the Herrschaft. As the monarchs in
the first half of nineteenth century granted
constitutions, so now the State —which can-
not have any power above itself — “granted”
its “auto-limitation” (Selbstbindung). In
Germany the State as legal person, and not
the nation, holds the sovereignty9%.

In France, as Ernest Renan remarked
in 1869, the State-administration was so
deep-rooted and strong that it absorbed
all liberties. According to him <«popular
sovereignty cannot establish constitution-
al government»9%. But it was during the
Third Republic that the Alsatian Raymond
Carré de Malberg (1861-1935) based his
general theory of the State (1920-1922)
on the principles of public law of the 1789
Revolution. In particular, Carré de Malberg
highlighted the national sovereignty con-
cept as a crucial revolutionary heritage96.
The nation, as an abstract, "eternal”, in-
divisible and collective being, subordinat-
ed itself to the constitution organizing the
State’s powers?7, the constitution as “uni-
fying organization”9%. The national State
was the modern sovereign. According to
Carré the French Revolution had achieved
a conceptual transformation of sovereignty.
The nation had obtained the "puissance”

but—unlike the absolute monarch —it could
not exercise it save through representation,
creating therefore a new model of State or-
ganization. Inthis sense, the specific notion
of Carré de Malberg (national sovereign-
ty as the constitutive element of the state)
was based on various “materials” derived
from the new German doctrine (Staats-
rechtslehre) but ultimately with the aim of
criticizing Bismarck’s political system??
and of demonstrating, where the German
experience was concerned, its incompati-
bility with the subordination of the nation
to the monarch as supreme organ '°°. Carré
de Malberg joined together two “concrete”
forms of sovereignty, monarchical sov-
ereignty and popular sovereignty (as de-
mocracy), arguing that they both claimed
to exercise the sovereign power without
mediation. De Malberg’s reinterpretation
of the revolutionary foundations led him to
reformulate the theory of representation as
a theory of the organ of State'°'. This the-
ory was however based on the principle of
national sovereignty and thus formally the
nation retained the “puissance de 1'Etat”.
In this case the State was the legal person-
ification of the nation'®? which manifested
its will through Parliament and the law'©3.
The Strasbourg professor had “reinvent-
ed” the distinction between popular and
national sovereignty from the Revolution
onwards. He emphasized the contribution
of the Revolution to the language and the
doctrines of national sovereignty, but it is
evident that he had borrowed a more re-
fined theory from the Doctrinaires'®4. Nev-
ertheless, Doctrinaire philosophical refer-
ences to reason and justice could not satisfy
the new theory of the State and a positivist
jurist such as Carré de Malberg. Only the
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State and its organs could determine what
was right and reasonable'®5.

Between the nineteenth and the twen-
tieth century jurists attributed political
sovereignty to the various paradigms of the
Liberal State'®®. This was a new step re-
plete with consequences. They “juridified”
the constitution by the State. They used the
doctrinaires’ concept of political capaci-
ty and representation. Before the advent
of mass democracy and industrial society
most of publiclaw doctrine had sought shel -
ter in the legal personality of the State with
its “autonomous will”. Their “barriers”, as
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we know, failed to stem the new era of the
masses. Nonetheless it seems rewarding
and useful to investigate further the links,
evident or not, between these two phases in
the European history of constitutional and
public law.
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