The end justifies the means.

The nature of Belgium’s 1830 political liberalism

1. Introduction

In 1960 Robert Demoulin identified a se-
rious research gap in the intellectual his-
tory of Belgium’s 1830 political liberalism,
claiming that its ideological influences had
largelybeenignored®. Although a number of
legal scholars and historians have endeav-
oured to fill this gap, the foundations of the
liberal idiom currently remain unclear®.
This is remarkable, since the concept of
liberty is vastly present in the Belgian rev-
olutionary discourse?. It is well-know that,
following the violent separation with the
United Kingdom of the Netherlands in
September 1830, the Belgian revolution-
aries advocated «liberty in everything and
for everyone»*. A possible explanation for
the lack of definition in Belgian intellec-
tual history might be found in what Horst
Dippel described as “constitutional cam-
ouflage” or what Cass Sunstein has labelled
theorized

“incompletely agreements’”:

people agree upon certain constitutional
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practices and rights, even when the under-
lying constitutional theories diverge. The
general strategy here is to handle difficult
decisions through silence, demonstrating
the social groups’ mutual respect. This al-
lows for successful constitution-making
and social stability5. If in the Belgian case
this constitutional stratagem was certainly
applied®, this explanation does not account
for the intensity of the use of liberty in and
outside of the National Congress, Belgium’s
1830-31 constituent assembly. More im-
portantly, it falls short in recognizing the
crucial relation between the understand-
ing of liberty and the advocacy for specific
governmental forms; a relation which was
prominently present in the works of Mon-
tesquieu, Germaine de Staél and Benjamin
Constant, the most influential sources for
the Belgian founding fathers?.

This article will fill a historiographi-
cal gap by accounting for the conception
of “liberty” in the Congress. I will not only
argue that the political ideology of the ma-
jority of the Congress was highly influenced

GIORNALE DI STORIA COSTITUZIONALE / JOURNAL OF CONSTITUTIONAL HISTORY 35/12018 129



by de Staél’s and Constant’s conception of
“liberty”, but that this was equally essen-
tial for the Congress’s decisive institutional
choices®. First, I will give a brief overview
of the various liberal tendencies towards
which the congressmen directed their at-
tention. Secondly, I will analyse de Staél’s
and Constant’s insights on “liberty” and
compare them with the views within the
Belgian National Congress. Furthermore,
this article will be limited to de Staél’s and
Constant’s works, since Montequieu’s in-
fluence on de Staél and Constant, as well
as his impact on the Belgian governmental
form has already been established in sever-
al articles?.

2. The influence of French political thought

It is largely accepted in historical scholar-
ship that the Belgian political theorists of
1815-1830 were mainly directed to France
in the development of their political theo-
ries, and mainly to ideas originating from
French Restauration liberalism'®. The clas-
sical liberal doctrine, which emerged from
a reaction against monarchical absolutism
and privileges, can generally be understood
as the fundamental concern to protect and
to encourage individual liberty. Since in
the political sphere decisions have to be
taken collectively and bind the communi-
ty, political liberalism cannot be the mere
application of individual liberty''. Political
liberalism therefore aspires to find politi-
cal institutions that enable human liberty to
govern itself. It does so by enabling the in-
dividual citizens to form voluntary associa-
tions to promote their beliefs and ideas in
the context of collective decision-making.
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To ensure this, political liberalism endors-
es the adoption of procedures for limiting
governmental power and making the latter
accountable to the citizens'2.

In France, liberalism developed in the
wake of the French Revolution with the
aim of reconciling the legitimacy of the
State with the emancipation of societyls.
Although all liberals endeavoured to con-
serve the principles of 1789, French liber-
alism featured contrasting propensities.
The form of French liberalism, promoted
by Guizot, Royer-Collard and the Doc-
trinaires, endeavoured to strengthen the
State, as the latter was perceived as the
political body that could best express and
protect the general interest against private
interests. The Doctrinaires aimed to liber-
alize the political institutions, but simulta-
neously favoured a strong state with close
ties between the middle class and the ad-
ministration. This entailed that the popular
masses should be excluded from any role
in the political power. The Doctrinaires’
liberalism was thus conceived in support
of the State, not against it'4. A second form
of liberalism was mainly promoted by the
group of Coppet around Germaine de Staél
and Benjamin Constant's. It distinguished
itself from the Doctrinaires by promoting
individualism and more pronounced con-
stitutional and extra-constitutional lim-
itations to political authorityl6. Whereas
the Doctrinaires (and the liberal Catholics
alike) had only a limited consideration for
the individual and favoured a strong cen-
tral authority, the Coppet liberalism en-
dorsed the importance of the individual’s
sense for initiative, its ability to critically
evaluate politics and institutional forms,
and the belief in human perfectibility'7.
Although Lucien Jaume has identified lib-
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eral Catholicism, promoted by Felicité de
Lamennais, Charles Montalembert and
Henri-Dominique Lacordaire as a third
form of liberalism, it would be more ac-
curate to dissociate it from liberalism and
consider it as a variation of political Gathol-
icism'®. Roberto Dagnino’s contribution in
this issue shows that Liberal Catholicism,
which emerged in France out of more tra-
ditional forms of political Catholicism and
which genuinely promoted modern liber-
ties as the reflection of human dignity and
moral freedom, always remained attached
to the central role of the Church and the
Catholic community. Contrary to liberals,
who considered individual freedom as the
source and the legitimation of the legal or-
der, the liberal Catholics considered free-
dom to be merely the fruit of Christian re-
ligion. Human developments relied on the
“Truth” and “divine grace”, rather than on
human capabilities. For liberal Catholics
the legitimation of the State derived from
its status as protector of the Christian com-
munity against despotic rule, rather than
from the protection of the inalienable in-
dividual rights'9. As further digression on
political Catholicism would go beyond the
scope of this article, I will limit the anal-
ysis to political liberalism in the Belgium
context®°. It is nevertheless important to
consider that, although the liberal Catholic
point of departure differed from the liberal
one, the points of views came to converge
into shared claims for modern liberties and
liberal institutions, prompting both groups
into a “Union of Oppositions™ against Wil-
liam’s regime and resulting in the Belgian
Revolution.

In Belgium, it was especially the Coppet
liberalism that was appealing to the revo-
lutionaries, as the liberalism of the Doc-

trinaires was mostly considered too «nar-
row-minded»?*'. Between 1815 and 1830
Constantand de Staél’s theories were eager-
ly discussed by Belgian journalists, lawyers,
and public law theorists. Ironically, those
men, who would form the liberal vanguard
of the Belgian Revolution, had been educat-
ed at the new universities of Ghent, Louvain
and Liege which had been established in
the context of William’s unpopular reform
of higher education®?. A key figure in those
liberal circles was the constitutional theo-
ristand Constantadept Pierre-Frangois Van
Meenen. Van Meenen, who was considered
to be an intellectual authority in liberal cir-
cles, voiced his liberal ideas and opinions
in the Courrier des Pays-Bas, based in Brus-
sels and one of the most influential Belgian
journals of the time. Its editorial board also
comprised influential liberals like Charles
De Brouckere, Sylvain Van de Weyer and
Jean-Baptiste Nothomb?. Another im-
portant circle of liberals which strongly ad -
hered to de Staél’s and Constant’s insights
consisted of several Liege-based students
of professor in Constitutional Law Pierre
Destriveaux: the perspicuous journalist
Paul Devaux; the charming leader of the lo-
cal revolutionary corps and founder of the
Provisional Government, Charles Rogier,
who had met Constant personally in Paris in
1827; and the eloquent lawyer and publicist
Joseph Lebeau, who had been publishing
counterfeit works of Daanou, De Staél and
Thiers under William’s regime>#. Catholics
did not remain indifferent to Coppet lib-
eralism either. Even Etienne-Constantin
de Gerlache, the president of the Nation-
al Congress in 1831 and the key figure on
the Catholic side, circulated in the orbit of
Constant®. All of these men would even-
tually get elected in the National Congress,
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imbuing the debates with their liberal con-
ceptions2®. Their influence is all the more
important as most of them held seats in the
Commission for the constitutional draft,
which would form the blueprint for the ac-
tual Belgian Constitution of 1831%7.

3. The problem of the governmental form in
the constitutional debates of 1830-31

Inspired by the bitter recollections of Wil-
liam’s increasingly absolutist rule, the
National Congress aimed at limiting the
government’s autocratic propensities and
securing individual freedom against public
authority. Royal sovereignty and all forms
of privileges prevailing under William’s
regime had to be abolished. Simultaneous-
ly and under pressure of the international
coalition, there was a tendency to moderate
the revolutionary drive. With the excesses of
the French Revolution still vividly in mind,
the congressmen wished to avoid popular
derailment®. Hence, liberty and stability
became the two topics that dominated the
congressional debates as the congressmen
sought to set up a state apparatus that was
institutionally balanced and adapted to the
societal nature and needs, providing the
necessary guarantees to individual liber-
ty®9. It is therefore no surprise that the gov-
ernmental form was discussed at the outset
of the constitutional debates, especially
since the choice for a specific form of gov-
ernment would strongly influence the new
state’s institutions. Two positions domi-
nated these debates: the call of republicans
for a republican state system with an elect-
ed head of state, and the appeal of the lib-
erals and the Catholics for a constitutional
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monarchy. Whereas the broader discussion
between republicans and liberals revolved
around deep-seated believes in the "res
publica” on the one hand, and the devel-
opment of individuals on the other, with
their respective ramifications concerning
the strength of the state, the reliability of
the political procedure, the role of public
education, etc., in Belgium the discussion
quickly focused on the issue of political
participation®°. Although all congressmen
agreed that the people could no longer be
excluded entirely from governaneeSl, the
issue of participation enabled the liberals
and Catholics to frame the republicans and
their aspirations for a republic as a call for
a radical direct democracy, convincing the
hesitant congressmen to opt for a monar-
chy32. Yet, the underlying question was also
inherently connected to two fundamental
claims that had directed the revolution, i.e.
liberty and equality. The liberal journalist
and Congressman Paul Devaux perspicu-
ously elucidated the issues at stake:

[...] what [the republicans] wish for above all
else, [...], is not that everything should be done
for the greatest wellbeing of the people, but that
everything should be done by the people. They
make the grave error of placing the forms, the
means above the purpose. [...] In the outcome
liberty and justice were sacrificed, but in the
forms equality was perfectly upheldgg.

According to Devaux the republicans
understood liberty as self-governance by
the people through the active participa-
tion of virtuous citizens in public affairs,
the latter committing their efforts entirely
to the public good. As the citizens were the
ones to make political decisions, they were
all equally entitled to elect the head of state
from amongst their midst. Consequently,
the republicans favored a presidential sys-



Maes

tem with a strong executive power, com-
bined with direct democratic forms or at
least a representative system based on uni-
versal suffrage. For the moderate liberals,
however, the republican reliance on a great
number of people which were all equally
involved in societal self-regulation, would
ultimately lead to the self-destruction of
society, as the latter would be unable to ap-
pease the passions and contain the individ -
ual self-interests.

4. TheAncients versus the Moderns

If Devaux’s intention was surely to depict
the republicans as radical democrats, his
intervention equally grasps the core of the
two conceptions of liberty that were preva-
lent at the time. Arguably, his reference to
Ancient republics, as well as his allusion to
liberty as a means or as an end was inspired
by the works of de Staél and Constant®*. As
the cataclysm of unpredictable forces dur-
ing the French Revolution had rendered
the old constitutional structure inadequate
for the post-revolutionary era, de Staél and
Constant had both reflected on institu-
tions adapted to the modern agegs. In their
search for the causes of the French revolu-
tionary lapse of 1793, they had laid bare the
anachronistic error which had clouded the
minds of the revolutionary leaders. Trans-
posing historical institutions and ancient
governmental forms into the modern time-
frame, the French Jacobins, believing that
«all the violations of civil liberty would
be redressed by the enjoyment of political
liberty in its widest sense>», had ended up
mixing up the objectives to pursue and the
means to reach those objectives%. The at-

tempts of the French revolutionaries to ap-
ply the ancient governmental instruments
in the modern context had eventually led to
the Terror of ’93.

For the Coppet group it was clear that
the French revolutionaries had erred on the
ends of liberty by confusing the liberty of
the moderns with theliberty of the ancients.
This idea of a confusion between both kinds
of liberty had appeared in de Sta&l’s Des cir-
constances actuelles qui peuvent terminer la
Révolution et des principes qui doivent fonder
la République en France and was endorsed by
Constant when he corrected de Staél’s 1798
manuscript. Constant later systematized de
Staél’s intuition, which appears most clear-
ly in his 1819 speech De la liberté des anciens
comparée a celles des modernes>?. According
to de Staél and Constant, in ancient repub-
lics liberty was conceived as purely politi-
cal: the political community acquired its
autonomy through the participation of the
citizen in public affairs. Simultaneously,
the sphere of individual freedom was ne-
glected, which made Constant conclude that
if the individual was sovereign in public af-
fairs, he remained a slave in his private re-
lations®. In modern societies, on the con-
trary, liberty was understood as the citizens’
private pursuit of individual goals and the
enjoyment of individual rights, protected
by and against public authority>. If “pure
democracy” had its merits in Antiquity, the
historical, sociological, economical, and
geographical changes had made it obsolete
for the Moderns. The ancient institutions
of small belligerent city-states, which re-
lied on slaves for much of the economic
welfare were not adapted to the large, com-
mercial nations, where the majority of the
citizens had to provide in their own needs,
leaving them with little or no time to at-
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tend to matters of state. Consequently, the
preoccupation of the citizens had shifted
from political participation and individual
self-realization (the means to good govern-
ment) to individual happiness (the result of
good government)4°.

But the French radicals had also erred
on the means to establish liberty, by ad-
vocating unlimited sovereignty and social
leveling. Constant and de Staél disapproved
of these inflated abstract theories on in-
considerate self-sacrifice for the public
good and egalitarianism, since those the-
ories were too radical, inappropriate to the
human nature and practically too difficult
to accomplish. On top of that, due to the
absolute character of sovereignty, political
power became limitless. This legitimated
all the decisions taken in name of the sov-
ereign, as nothing could interfere with the
right of the sovereign people to exercise
its sovereignty. As a result, unlimited po-
litical power became subject to potential
usurpation by individuals who could claim
to represent the sovereign and coerce un-
restrictedly the members of the community
into the so-called "general will of the com-
munity"4'. Although de Stiel and Constant
believed, together with Rousseau, that the
universality of citizens was the subject of
sovereignty, they claimed that the legitima-
cy of authority should depend on its object
(the respect for individual rights) as much
as on its subject (the political community).
Hence, sovereign power had to be restrict-
ed by the respect for individual rights#>.
For the Coppet group, this could only be
achieved by accepting a property-based
political system with limited governmental
power, underpinned by political equality.
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5. Political equality and property as the basis
of the political system

Political equality meant that individual
rights of citizens were all equally protected
by the law. It equally implied that individ-
uals were naturally unequal, as their indi-
vidual skills and human nature differed,
equality could only be legally established.
In this respect, hereditary privileges were
to be abolished as they reflected a static and
rigid conception of status which conflicted
with the natural inequality of men?3, For de
Staél and Constant natural inequality and
political equality in society would provide
a competitive setting, where only the most
capable men would distinguish themselves
by acquiring property?4. Since property
corresponded with the natural and human
differences in character, talents and in-
dustry, both considered property as a key
issue. Differences in fortunes might bear
defects, but as the French Revolution had
shown, these defects could not be adjusted
by artificial social leveling. Property fitted
perfectly well with the idea of natural in-
equality and was useful as it established and
preserved stable and uniform ties between
individuals. It also allowed for the integra-
tion of self-interests in the political system,
leaving behind abstract theories of virtue
and self-sacrifice. It equally allowed for a
dynamic and flexible “open aristocracy”,
attributing political access to the most tal-
ented individuals, assuring a "government
of the bests”, providing in liberty and hap-
piness to the greatest number, and enabling
the improvement of the political system
through education45.

This conception of political equality
and property was particularly interesting
for the Belgian middle class, which was
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prominently represented in the Nation-
al Congress. The congressmen repeatedly
stressed the importance of individual liber-
ty, conceived as the possibility to act at will
and without any constraint in everything
that is individual. This individual liberty
was the «first need of men»; a need that
had «taken root in society» and could not
be undone anymore as it was «necessary for
man to act freely in his personal sphere>,
since he was «sovereign in the limits of his
attributions»4®. The choice to enshrine
individual rights in a separate title in the
Constitution “Des Belges et de leurs droits”
equally points to this conviction. Yet, these
views on liberty did not entail socio-eco-
nomical equality, nor did they imply unre-
stricted participation of the citizens in pub-
lic affairs. If the congressmen dismissed
the exclusive access to public affairs on the
basis of hereditary privileges?, they also
warned for inflated abstract political theo-
ries, and concepts as «equality» and «un-
bridled freedom» which had turned the
lower classes into an uncontrollable force,
steam-rolling the societal order under the
false pretence that, through freedom, it had
acquired the right to absolute equality‘*g.
Especially the debates on bicameralism,
which at times reveal remarkable resem-
blances with de Staél’s and Constant’s ter-
minology, provide key insights on the ma-
jority view#9. Abbé De Smet remarked that
political equality, which provided stability,
should not be confounded with absolute
equality, since it could lead to democracy as
well as to despotism5°. Helias d’"Huddegem
assessed that «There does not exist on earth
such a thing as absolute equality. There only
exists a relative and proportionate equal-
ity. [...] As men are equal in liberty, [...]

in society, men are unequal in power»>5".

Others argued that political equality did not
exclude inequalities of fortune, which were
inevitable in society and should be consid-
ered a «natural form of aristocracy», or an
«aristocracy of talents»5%. In the same vein
Nothomb endorsed a conditional equality,
«[...] in the sense that the conditions to
which the law submits the exercise of po-
litical rights are such, that everyone would
be able to fulfill them, either through the
natural course of events, or through the
free use of their talents»53. The previous
day Blargnies had already claimed that, for
this reason, political rights should only be
attributed on account of merits and proper-
ty5%. Many congressmen considered the ex-
istence and the protection of property and
the resulting socio-economical differences
to be essential conditions for the preserva-
tion of stability within society. According
to Helias d’Huddegem, men were not only
reunited in society to protect their person,
but their property as well. Without proper-
ty, society could not be sustained. And as
property could only be conserved by power,
the propertied class should have a right to
this power. The propertyless, on the other
hand, should be stimulated to follow the
natural way of acquiring property in order
to access public affairs, instead of usurp-
ing it: «[...] the disorder starts when some
want to enjoy the rights of others, since they
can only enjoy them by usurping them»>55.
At the same time, property was consid-
ered to be an adequate tool for assessing the
capability to participate in power, which in
the eyes of the congressmen, was crucial
for good governance56. The importance of
social promotion for talented citizen was
probably most apparent when Lebeau in-
tervened several times during the session
of December 29™ in favor of capacity rep-
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resentation. «Capacity», as Lebeau spoke,
«is the best of possible guarantees». The
representatives’ capacities would show
themselves through their property, as well
as during the public discussions of the leg-
islative assemblies. As such, «the repre-
sentative government is the government
of capacities». Echoing Sieyeés’ views on
representative government, Lebeau re-
fused to see the representative mandate as
a right, nor a reward, but as the allocation
of a function to the most talented men of
experience. In this regard, Lebeau believed
that political mandates could best be accu-
mulated. The most enlightened men would
be found amongst the members of the leg-
islative chambers and, consequently, the
members of the executive power and ad-
ministrative councils should be appoint-
ed from amongst the chambers5?. Other
congressmen, like Pierre-Francgois Van
Meenen criticized the call for an extensive
democratic suffrage on the same grounds.
The community members were not enti-
tled to the full trusteeship of society, but
to political participation according to their
stakes in society58. The Congress eventually
endorsed political equality by inserting it
formally in article 6 of the Belgian Consti-
tution59.

6. Representation

Their distrust of direct democracy, as well
as their endorsement of political equali-
ty had led de Staél and Constant to favour
representative government. Both argued
that a representative system based on pop-
ular elections was perfectly tailored to the
modern understanding of liberty, since it
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was adapted to large nations, allowing for
the "masses” to delegate the protection of
their interests to adequate representatives
whilst looking after their own needs®. In
line with Sieyes’ sociological reasoning,
they explained representation as the po-
litical application of daily individual op-
erations, where people seek proxies to act
in their interest in order to obtain certain
results®. Simultaneously, a public spirit,
without which liberty could not last, would
be formed through the elective system®>.

The best part of the Belgian Congress
equally favored the representative system.
Pierre Destriveaux explained his prefer-
ence for the representative government in
terms that remind of Constant’s distinction
between Ancients and Moderns:

For too long have we been accustomed to consid-
er the ancient republics as the true sanctuaries
of freedom. [...] abandoning the abstractions of
the pure forms of government, we know that the
forms can be merged, blended, and modified
for the benefit of our needs. First of all, the col-
lection of interests and rights, the public aﬁair,
should be guaranteed in its entirety, as well as in
its detail; the political administration should be
in function of the community, not the special-
ty; the state should be everyone and never one or
several individuals. This system of community in
the interest does not entail the participation of
everyone to the action; it is not in our modern
states, in an agricultural and industrial country
like ours, that we can conceive the idea to trans-
port all classes of society in one forum where they
exercise directly the rights of which sovereignty
is composed; consequently, there must be par-
ticular delegations and institutions to which the
masses remain alien”*.

The republicans also admitted, though
more reluctantly, the principle of rep-
resentation, rejecting an <«ultra-liberal»
democratic state system64. Goffint and
Lardinois refuted the claim that the repub-
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licans had ever promoted the direct partic-
ipation of the people in public affairs®s. For
Pirson, the actual republics and monarchies
had nothing to do with those in ancient
times®®. And although the committed re-
publican Seron endorsed an extensive form
of political liberty, he explicitly abandoned
the Greek models of direct democracy, ad-
mitting the representative system instead:

What we ask for is a representative government
in accordance with the nature of things; estab-
lishing happiness for men; protecting the good
against the bad; where the law is above the will of
men; where the will of men is never substituted
to the will of the law; it is, in one word, a govern-
ment such as the North-Americans have. [...]
Our reasoning has improved since we've read
and meditated on Adam Smith and the writers
who have walked on the tracks of this renowned
economist. I believe sincerely that more a peo-
ple is industrious, commercial and rich, more it
is made for liberty, since the more it is well-off,
the more it has the means to instruct itself, and
the more it is instructed, the more it will love the
public affairs, or, this is the same, liberty 7,

Seron’s reference to Adam Smith was
significant, as it revealed once more the 19™
century understanding of representation as
the adequate reflection of the social into the
political of which the principal themes were
the nature of production and wealth, and
the effects of the division of labor®®. Still,
for most republicans, the representative
system was only a temporary arrangement,
a «bastard government», instrumental to
the evolution from a despotic reign towards
the definitive form of the republic based
on the sovereignty of the people®. Others,
such as Wyvekens, utterly rejected Mon-
tesquieu’s and Constant’s theories, consid-
ering that their vision of monarchy erro-
neously accorded the primacy of individual
liberty over political liberty?®.

7. Census and mived government

The endorsement of political equality and
property at the base of the representative
system eventually resulted in the accep-
tance of article 47 of the Constitution which
provided in a census requirement to be
determined by an electoral law. The arti-
cle provided for a high census, between 20
florins and 100 florins. After a fierce dis-
cussion on the electoral law in February
1831, proposals in favour of a lower, “more
democratic” census were rejected?'. With
remarkable resemblance to de Staél’s in-
sights, Devaux defended the choice for a
censitary electoral system:

Our principle is freedom before everything, and if
a certain heredity, a certain aristocracy, a certain
electoral census is necessary to the preservation
of this freedom, we will go as far as to admit it. The
results are everything for us; the forms, the means
are almost everything for [the republicans]; we
submit the means to the end, they do the opposite.
Although in the forms it would be more favorable
to equality, we challenge universal suffrage, since
itis fatal to liberty in the results?>.

In their search for additional safe-
guards for the representative system, de
Staél and Constant had turned to the idea
of mixed government. Democracy in itself
was not creative, nor self-sufficient. In its
purest form it was a self-destructive force
driven exclusively by the arbitrary and un-
restrained passions of the people. It could
only end up destroying itself through its
own principles?. Consequently, de Stagl
argued that democracy could only be sal-
vaged by refuting it partially:

[...] in order to come close to the results of its

model, pure democracy, it should move away
from it through its forms74.
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Paradoxically, if one wished to establish
solid representative institutions that would
guarantee liberty in the long term, aristo-
cratic elements had to be added?5. As dem-
ocrats had the ability to break ground and
establish social progress, so did the aristo-
crats know how to conserve these achieve-
ments and mitigate the democratic pas-
sions. A modern democratic system could,
in other words, only be realized with the
help of non-democratic means?®. Had the
former French democratic representative
system, operating through a unicameral
legislative assembly, not shown that it was
not sufficiently stable to secure liberty on
the long term? Hence, strongly influenced
by de Staéls’ father Jacques Necker, the
former Minister of Finance to King Louis
XVI, de Staél and Constant both endorsed
an English-styled constitutional monarchy
with a representative system consisting of
a census-based elected assembly and an
aristocratic assembly. The English system
successfully blended liberty and stability,

138

while its pragmatism realized a good bal-
ance between all social classes and their
interests’?. Yet, in a Montesquieu-esque
fashion, both theorists claimed that, since a
representative government did not imply a
generic state model, it could be established
in a variety of possible institutional ar-
rangements and molded to specific circum-
stances and particularities of a country?.
Likewise, the congressmen believed
that governmental forms could be merged
and adapted to time and to specific com-
munities, as long as it provided liberty
in its result’”. Consequently, the Belgian
congressmen searched for a suitable com-
bination of political models. History had
shown that absolute monarchy sacrificed
everything for governmental stability. A
republic, on the contrary, stood exclusively
for social movement. None of them had re-
sulted in liberty and happiness for the peo-
ple. Following Coppet’s intuition, liberals
and Catholics alike contended that a com-
bination of both in the form of an English
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fashioned parliamentary constitutional
monarchy would form the most natural
middle way®°. Nothomb spoke in this sense
of a "republican monarchy”, stating that,
contrary to the Ancients, who had failed to
combine republic and monarchy, this gov-
ernmental form would be more success-
ful. He argued that when a revolution had
achieved its objectives, it needed to end.
And where a (democratic) republic enabled
a revolution, an (aristocratic) monarchy
was needed to end it. On a later occasion he
explicitly referred to de Staél and Necker
in his plea for an English styled bicameral
form. The majority of the Catholics deviate
in the same vein from Lamennais’ support
for a republic, advocating a constitutional
monarchy «as republican as possible>>81.
Both the liberals and Catholics accepted
that in order to come closest to the results
of democracy, it should move away from it
through its forms. Devaux crystalized very
well the essence of this point of view in his
plea for an aristocratic high chamber:

[...]1if one would create a single assembly, it will
either be dragged along by a democracy, unim-
peded by the limits which the constitution has
assigned it to, or it will eventually become aristo-
cratic. If one wants a democratic chamber with-
out inconveniences, vote for the senate®?.

This dynamic vision of mixed govern-
ment combined a democratic tendency or
‘fluctuating power’ in a lower legislative
chamber with an aristocratic tendency or
‘persisting power’ in a high chamber®.
The representative institutions were sup-
plemented with an executive power, con-
sisting of a hereditary monarch who acted
as "pouvoir neutre’ and who was supported
by responsible ministers who were drawn
out of the elected parliament. Only this type
of government would withstand the test of

time as it encompassed societal changes
and was adaptable to the emergence of po-
litical regimes as well®4.

Combining individual and political liberty

Still, as various scholars have pointed out,
French liberalism has often erroneous-
ly been understood as the fundamentally
undemocratic counterpart of republican-
ism%. Liberalism and republicanism were
not actually part of a binary system of oppo-
sitions. French liberalism emerged out of
the classical republican language at a mo-
ment when, confronted with the crisis of
monarchy, republicanism had been incapa-
ble of reconciling order and freedom under
a stable political structure®®. In this sense it
is revealing that Constant did not consider
the distinction between ancient and mod-
ern freedom as an antagonism. If political
freedom remained subsidiary to quasi-un-
conditional individual liberty, it formed an
essential guarantee for the preservation of
the latter®”. If de Staél believed the political
community to be a citizenry of proprietors,
her reflections described merely the means
through which representative government
could function in times of crisis. The ‘true
depository of power’ was not the political
elite to which power had been delegated,
but civil society at large. If governmen-
tal power was to endure in times of crisis,
the majority of citizens had to be connect-
ed with government and its institutions
through the political process®®. Constant,
for his part, warned that the seclusion of in-
dividuals into their private confines for the
enjoyment of their individual rights would
leave the public authority with too much
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power to wield. Vesting all powers in pub-
lic authority without any checks to it would
eventually lead to the oppression of indi-
viduals, even if this authority was primarily
exercised by a representative body. An as-
sembly with unrestricted power, and with
extensive prerogatives would be more dan-
gerous than the most absolute despot. In
a system of representative government, it
was essential for the represented to actively
and continuously control and monitor pub-
lic authority®9. Moreover, Constant argued
that individuals should continuously “judge
governmental action” by "examining the
source and the content of law”. This was not
only essential for their own development
and progress, but it also formed a strong
guarantee for the proper functioning of
public authority?°. Hence, Coppet liberal-
ism searched for a combination of freedom
the Ancients and freedom of the Moderns,
stressing the importance of participation
of the individual citizen in public life and
the individual appreciation and critique
of public action?'. More specifically, they
understood public civic institutions which
promoted the formation of a broad public
opinion (the press, education, magistrates,
jury, municipal powers, elections...) as a
reinforcement of the representative sys-
tem, since it realized the moral education
of citizens, whilst unburdening them from
some responsibilities??.

If in Belgium the congressmen withheld
an elitist conception of liberty and political
power, much like de Staél and Constant,
they believed that political liberty should
not be neglected either. With a remarkable
resemblance to Constant’s argument in fa-
vor of political liberty, Van Meenen point-
ed out during the discussion on the Treaty
of the XVIII articles that giving up political
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liberty and conferring the protection of
civil rights and liberties entirely to public
authority would ruin individual liberty93.
Hence, the importance of the educational
system and the need for (extra-) constitu-
tional checks like the press, a jury in crimi-
nal law and for press and political offenses,
etc. These institutions would shape a strong
public opinion which would react against
abuses of any constitutional power94. They
would also form an adequate substitute
to the oppositional role of the legislative
power against the other powers, should the
former fail to fulfil its task. Hence, as the
congressmen were fully aware that these
extraconstitutional checks were the first
targets of an oppressive public authority,
they embedded as much institutional safe-
guards as possible9. Blargnies argued that,
since the citizens were not allowed to ex-
ercise legislative power directly, they were
forced to delegate it. Hence the necessity
of inherent institutional safeties against
power-concentration by the legislative as-
sembly96. To this end, the installation of a
bicameral system was crucial.

8. Conclusion

If strategic considerations and pragmatism
certainly motivated the National Congress
to opt for a representative system under a
constitutional monarchy, this article estab-
lishes that this choice was not purely instru-
mental. It equally resulted from a specific
understanding of the notion of "liberty”,
which obviously implied certain beliefs.
These beliefs, as well as the congressional
choices that stemmed from them, were
greatly inspired by the Coppet liberalism
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of Germaine de Staél and Benjamin Con-
stant. They were the first to distinguish two
forms of liberty, entailing two different
governmental models. Liberty in its purest
form, comprehending direct participation
and social equality, could only dreamed to
be established by naive idealists. And this
dream was hardly innocent, as the Terror
had well showed them... Political and social
reality required a sacrifice in order to reach
and to safeguard the happiness and the in-
dividual liberty of the citizens, which they
understood as the core objective of modern
society. Giving up the most radical of dem-
ocratic ideas, while accepting aristocratic
forms and maintaining private property as
the fundamental connection between the
individual and the state, would assure that
this objective would be achieved. Thus, only
by disengaging from the means, could the
end be secured. This was a position which
the majority in Belgian CGongress endorsed.

At the same time however, Coppet lib-
eralism preserved some important classi-
cal republican features that would come to
underpin their views on the governmental
form. These features followed from the en-
dorsement of political liberty as the safe-

* R. Demoulin, L'influence frangaise

guard of individual liberty. This demanded
a considerable commitment of citizens to
public life (in the broad sense of the word),
not only to prevent power concentrations
within government power, but also to ena-
ble citizens to fully develop their autonomy
and their ability for independent reason-
ing. Like de Staél and Constant, the ma-
jority of the Congress understood very well
that this could only be achieved by estab-
lishing civic institutions which allowed for
civic participation and the development of
public opinion. By implementing the piv-
otal thought of the Coppet group in their
constitutional choices, the Belgian liberals
effectively inaugurated the passage from a
statist tradition of absolutism and enlight-
ened despotismto a politics centered on the
autonomy of civil society and the individu-
als it included. This constituted the core of
Belgian constitutional liberalism and would
turn the Belgian constitutional edifice into
an example for liberalism in Europe.
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