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Some Notes for a History of Reversed law-making. 
Decree-Laws in Interwar Romania

mihai ghiŢulescu

Introduction

Let us imagine that, 50-100 years from 
now, the political and legal history of to-
day’s Romania would ignore – or would 
just passingly mention – the practice of 
law-making through ordinary and emer-
gency ordinances! The outlook would obvi-
ously be incomplete and misleading.

Beyond the strictly historical interest, 
it is worth dealing with what we generical-
ly name decree-laws also because we can 
connect them to the current situation. De-
cree-laws are somehow the ancestors of 
today’s ordinances. Since, starting 2003, 
the Constitution refers to the “spirit of the 
democratic traditions of the Romanian peo-
ple” and seeing the “motivations” provided 
by the Romanian Constitutional Court in 
the last years, historical “arguments” could 
always be expected. We should be prepared 
to question the validity of such arguments. 
The attempt of “clarification” is useful, as a 
Romanian scholar wrote in the 1930s, «not 

only for a profane citizen, more or less ig-
norant of public law theory, but even for an 
informed jurist, whose sufficiency is likely 
to be overwhelmed by such a complex is-
sue»1.

In this paper, we shall review the prac-
tice of law-making by the executive power 
in pre-communist Romania, but we shall 
focus on the periods 1918-1920 and 1934-
1938, when (1) law-making by the executive 
power had an official character; (2) parlia-
mentary government was officially main-
tained.

As for the terms, simplifying, we may 
say that decree is the name established in 
French public law, in the second half of 
the 19th century, for the acts of the exec-
utive power, while ordinance was used in 
German public law. Both terms were used 
in Pre-fascist Italy, which had a very rich 
doctrine on the matter and where it was 
difficult to make a distinction between the 
various acts of the government2.

Beyond this, the issue is complicated. 
In the words of the author we have already 
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quoted, «the theory of decree-laws calls 
for the contribution of not necessarily all 
public law theories, but at least a significant 
part of them, in order to be understanda-
ble»3. It is not our intention to summarize 
here the doctrine of those times4 and actu-
ally we do not think it would be really useful, 
except perhaps for showing the interest of 
many jurists in this issue. We choose to fol-
low the ideas of another interwar specialist 
in public law, that «legal principles do not 
have their own absolute value, by them-
selves and independently from the require-
ments of social life”5 and that “most times, 
public law principles are only political ne-
cessities and trends turned into legal doc-
trine fundamentals»6. We prefer to keep 
close to the historical facts and positive law 
and only briefly resort to doctrine and case 
law interpretations.

A compound word, decree-laws (classi-
fied as oxymoronic by some supporters of 
strict separation of powers) has been used 
in politics, in law and in the media – and 
is used in historiography – to refer to dif-
ferent normative acts, all issued by the ex-
ecutive power, but somehow related to the 
attributions of the legislative power. Some 
Italian and French scholars distinguished 
between decree-laws, that the governments 
simply used to issue legally binding norms 
instead of the Parliament during “abnor-
mal periods” and without the support of 
any superior rule, and legislative decrees or 
decrees on legislative matters, adopted based 
on a delegation from the Parliament, i.e. a 
habilitation law in today’s terms7. Although 
we recognize the accuracy of C.G. Rarinc-
escu’s opinion, that «this distinction […] 
is not based on formally […] or materially 
specific features», the different approach 
resulted in a different treatment in case law 

and in doctrine, as the quoted author men-
tions. Furthermore, the distinction is use-
ful in order to see how the executive power 
got involved in law-making in the modern 
and contemporary history of Romanians. 
We shall use the term decree-laws since this 
is how they were usually named, outlining 
those instances when they were actually leg-
islative decrees8.

Beyond these attempts to conceptually 
systematize the issue, the legislative prac-
tice was very diverse and complicated, in 
all European countries which were more 
or less familiar with the parliamentary re-
gime.

1.  A historical outline on law-making by the 
executive power in Romania

19th and 20th centuries Romania (until the 
establishment of the communist regime), 
the government acted through decree-laws 
(whether officially named like this or not) 
for several periods and in several ways, 
which we shall try, for the time being, to 
summarize as follows:

(1) First, during 1858-1862, A.I. Cuza 
tried to avoid the formal difficulties of the 
unification imposed through the Paris 
Convention (1858) and adopted, by means 
of decrees, a range of administrative reg-
ulations on legislative matters, that, ac-
cording to the Convention, should have 
fallen under the scope of laws common to 
both Principalities, drawn up by the Cen-
tral Commission and voted by Assemblies. 
The “unconstitutionality” was obvious, but 
the body that should have ascertained it, the 
same Central Commission, failed to do it. 
Moreover, since the Convention stipulated 
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that the ruler «drew up the regulations for 
the execution of laws», the question arises 
whether a regulation could be adopted in the 
absence of a supporting law. The wording, 
which quite clearly indicated a negative an-
swer, remained unaltered in the 1866 Con-
stitution as well. Several jurists considered 
that the regulations should meet both the 
“negative condition”, i.e. not to infringe, 
amend or suspend any laws, and the “pos-
itive condition”, i.e. to be adopted «based 
on and to the extent of a text of law»9. How-
ever, in Romania, as in France, the theory of 
the regulatory autonomy of executive power 
seems to have been dominant10. But in Ro-
mania this domination was tacit, as there 
were no discussions on anything similar11 to 
“public administration regulations” (based 
on legislative delegation) or “decrees in the 
form of public administration regulations” 
(without delegation)12. Until 1938, regula-
tions were adopted on legislative matters 
with no law that could be executed. The 
regulation simply replaced the law or, more 
seriously, it amended a law – which could 
be equated to partial suspension, explicitly 
forbidden by the Constitution and unac-
cepted in any theory. Let us just think about 
the organisation of ministries! The 1866 
and 1923 Constitutions stipulated that the 
monarch «cannot create a new function, 
without a special law» and «has no oth-
er powers except those assigned to him by 
the Constitution». This shows that the or-
ganisation of ministries could only be per-
formed by legislative means. Nevertheless, 
the ministries operated for a lot of time 
based on mere administrative regulations 
(which were indeed upheld by budgetary 
laws, as implicit ratification). Even after 
a framework law of ministries was adopt-
ed in 1929, decrees were issued amending 

their explicitly established structure. We 
shall not insist on this type of decrees. We 
would just like to point out that the decrees 
to delegate the monarch’s prerogatives to 
the Council of Ministers during his ab-
sence from the country are worth a specific 
discussion. They filled a constitutional gap 
and were generally classified as unconsti-
tutional by many scholars. However, the 
“constitutional use” was frequent, initiated 
by Cuza in 1860 and continued by Carol I, 
Ferdinand and Carol II13.

(2) During November 1918 – June 1920, 
when the Chambers were dissolved and the 
elections could not be organized within 
the two-month term, the executive issued 
a considerable number of decree-laws, 
pending subsequent ratification by the Par-
liament. While, in the beginning, they were 
somewhat justified by a “right of necessity”, 
their adoption became more and more ar-
bitrary and authoritarian afterwards, espe-
cially in 1920.

(3) During July 1934 – February 1938, 
based on specific laws and subject to rati-
fication by the Parliament, the executive 
again issued decrees, also referred to as 
decree-laws, but they were quite differ-
ent from those of the previous period and 
would mostly qualify as legislative decrees, 
which we described above.

(4) In July 1864 and February 1938, 
through their statutes, Cuza and Carol II 
reserved the right to issue legally binding 
decrees until the Parliament would convene 
– which more or less depended on them-
selves. Under the influence of Napoleon 
III, Cuza stipulated in the Statute of 3/15 
July 1864 that legally binding decrees could 
be adopted «until the new assembly was 
convened» (December 1864, according to 
the Paris Convention) and only «upon pro-
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posal of the Council of Ministers and of the 
heard Council of State» (which makes one 
think of the “public administration reg-
ulations” of the French Constitution and 
the Senatus Consultum of 1852), with no 
need for ratification14. The formal name of 
the acts was not decree-laws, but decrees. In 
practice, in 1864, the terms law and decree 
were alternatively used (sometimes even in 
the same text)15. Under art. 46 of the 1938 
Constitution, Carol II stipulated that he 
could issue legally binding decrees with no 
requirement, whenever the Parliament was 
dissolved or was not in session. So far, this 
was an extension and a constitutional es-
tablishment of the practice deployed in the 
years preceding the authoritarian regime. 
However, under art. 98 it was mentioned 
that «until the Legislative Assemblies are 
convened, all decrees are legally binding 
with no need for ratification»16. Never-
theless, the situation was very complicat-
ed: until the Parliament convened (June 
1939), the acts were named either laws or 
decree-laws, and the basis was either art. 46 
or art. 98 or even both at the same time17. 
Perhaps a detailed study on Carol II’s leg-
islation will be able to explain why the au-
thoritarian monarch acted like this, wheth-
er it was intention or negligence.

(5) From 7 September 1940 until 23 Au-
gust 1944, I. Antonescu, «President of the 
Council of Ministers, with full attributions 
to lead the Romanian State» (who had tak-
en the official title of «State Leader»)18, 
according to the Decree-Law no. 3072 of 7 
September 1940, exercised “all the other 
powers of the state”. He issued thousands of 
decree-laws, based not only on the already 
mentioned decree-law, but also on the De-
cree-Law no. 3052 of 5 September 1940, 
which suspended the 1938 Constitution and 

dissolved the Parliament19. As of May 1941, 
the decree-laws were (also) referred to as 
laws and were numbered as such20. 

(6) After Antonescu was overthrown, 
Decree no. 1626 of 31 August 1944 «on 
the establishment of the rights of Roma-
nians in the 1866 Constitutions and with 
the amendments to the Constitution of 29 
March 1923», repealing the decrees of 5-7 
September 1940, stipulated that: «a de-
cree issued based on the decision of the 
Council of Ministers will organize the na-
tional representation». However, by then, 
«the legislative power will be exercised by 
the King, upon proposal of the Council of 
Ministers»21. The decree on the exercise 
of legislative power and Law no. 560 / The 
decree-law on elections for the Assembly of 
Deputies were only issued in July 1846, the 
elections took place on 19 November and 
the Assembly convened on 1 December. 
Until then, the law-making process was 
the same as during Antonescu’s rule, i.e. 
by means of decree-laws, which were named 
and numbered as laws, only that the King 
was now the one who issued them22.

In the following, we shall exclusively fo-
cus on the 2nd and the 3rd categories.

2.  The decree-laws of 1918-1920

On 5 November 1918, the King dissolved 
the Parliament elected in May, during A. 
Marghiloman’s government. Nothing spe-
cial! This had been done for more than 
five decades and would still be done in the 
following two. The reasons mentioned in 
the Report of the President of the Coun-
cil of Ministers, C. Coandă, asking for the 
dissolution, referred to the fact that the 
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elections had taken place «by infringing 
specific texts of the Constitution». What 
was and still is extremely special is that 
«all the works undertaken by the dissolved 
Assemblies during their operation» were 
declared «inexistent and completely un-
enforceable»23. We cannot help but notice 
that they aimed at overthrowing an alleged 
unconstitutionality through another one. 
We cannot help but notice that the King 
declared the “inexistence” of his own acts, 
the decrees by which he had sanctioned the 
laws. He practically recognized that he had 
acted unconstitutionally, but, anyway, his 
person was inviolable and only the minis-
ters could be held liable. We cannot help but 
notice the contradiction: the report stated 
that the Assemblies «are merely inexist-
ent», but it called for their dissolution and 
for their acts to be declared as inexistent, 
which was eventually done by means of two 
decrees. Any perorations of a legal nature 
would be pointless, as everything lies in 
the political circumstances of those times. 
Many whys have remained unsolved. For 
instance, why choose this odd option, and 
not do what had been simpler and closer 
to the text of the Constitution, i.e. dissolve 
the Parliament, organize new elections and 
have the “works” be declared inexistent by 
the new Parliament? Or, as Take Ionescu 
would reproach, why, once the Parliament 
elected in 1918 was declared “inexistent”, 
didn’t they restore the previous one, extend 
its mandate and, possibly, add represent-
atives of the reunited provinces?24 Many 
things were said and written at that time, as 
it usually happens in politics… After all, it 
was as N. Iorga put it: «The Conservatives 
and Averescu’s partisans announce a fierce 
battle against the “Decree-laws” which are, 
in their opinion, backed by the Liberals, 

who, according to today’s release, approve 
these measures»25. We shall only focus on 
two relevant testimonies.

First, the “victim” A. Marghiloman, 
who, although he had felt wronged, had 
accepted the habit of resignation upon re-
quest, considered – maybe too harshly, but 
not without reason – that «Coanda’s report 
was a model of nonsense and hypocrisy». 
The decree seemed to him a «coup, in all 
its brutality, but a coup with a sole effect: 
to cancel the lawsuit against the Brătianu 
government. The laws we have voted will be 
established by means of a decree: they say it 
themselves!»26.

I. G. Duca responded, admitting that 
Coandă’s appointment had been proposed 
(not imposed, as the opponents said) to 
the King by I.I.C. Brătianu, since the gen-
eral was «willing to play this part», i.e. to 
«cancel the entire activity of the Marghilo-
man Parliament», «promote popular vote 
by means of a decree-law» and «decide 
the mobilization and re-engagement in 
the war alongside the Allies». However, 
he denied that «denouncing the activity 
of the Marghiloman Parliament» aimed at 
relieving the Liberals from a lawsuit, which 
was «merely a coincidence». He explained 
everything by the promise that had been 
made to the “allied ministers”, that «when 
we shall again be free in our movements, 
we shall immediately cancel everything 
that has been done under the bayonets of 
the enemy occupation»27. Hence, it would 
have been just a symbolic gesture, aimed 
at regaining the allies’ benevolence. But a 
symbolic gesture that generated a weird sit-
uation.

As Marghiloman wrote, a significant 
part of the legislation declared “inexist-
ent” would be recreated. According to the 
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decree of 5 November 1918, «subsequent 
decree-laws would determine those meas-
ures that, for business purposes, would be 
legally enforced». The act added that «the 
provisions of this decree are legally binding 
and will be ratified by the new legislative 
bodies».

This act may be considered the basis 
of the entire system of decree-laws during 
1918-1920. We can even say that it played a 
constitutional role for a certain period. In 
fact, the opposition and the hostile press 
condemned the suspension of the Constitu-
tion. C.G. Dissescu wondered whether «do 
we still have a constitution»28. This decree 
is somewhat similar – notwithstanding the 
failure to use the plebiscite procedure and 
the inclusion of the ratification clause – to 
the constitutional provisions by means of 
which Cuza and Carol II reserved the right 
to regulate until the Parliament would con-
vene. In other terms, it could be considered 
an empowerment guideline that the exec-
utive awarded to itself. However, another 
issue arises. The 5 November decree ex-
clusively refers to subsequent decrees that 
would «legally establish» the measures 
that had been declared “inexistent”. Was it 
allowed to introduce completely new meas-
ures by means of decree-laws? The practice 
reveals an affirmative answer.

All decree-laws until June 1920 were 
subjected to the ratification clause. Usual-
ly, art. 1 began with the formula «is hereby 
approved, subject to subsequent ratifica-
tion by the Legislative Bodies». Few of the 
decrees – one of which was the parent de-
cree – stipulated, under the second to last 
article, that they «will be subject to ratifi-
cation […]». We cannot realize whether 
the difference was intentional or was just 
a textual incongruity. The parent decree, 

unlike all others, should have been subject 
to ratification by «the new Legislative Bod-
ies» which should have convened in Feb-
ruary 1919. After many postponements of 
the elections, these bodies barely began to 
operate in December. But the parent decree 
was not ratified then either, not even sub-
mitted. It was ratified, together with all the 
others, only in March 1924.

If the government was honest in its 
claims, «the regime of decree-laws» 
shouldn’t have lasted long, three months, 
until the “new legislative bodies” convened. 
Without questioning the fact that “urgent 
needs” had to be “met”, it should be noticed 
that another reason for which the Liberal 
government chose to regulate by means of 
a decree was the electoral campaign, so that 
they could assume the achievement of the 
great reforms29. The period was primarily 
extended because the elections took place 
with delay. Nevertheless, the practice was 
also deployed after the first elections of the 
Greater Romania. Only one decree-law was 
issued during the government of Vaida-Vo-
evod (December 1919-March 1920), but 
28 were issued under the government of 
Averescu, (March-June 1920).

Already in January 1919, the hostile 
press referred to the government as «our 
factory of decrees». The Liberal Party, 
which, in 1866, «had overthrown a dem-
ocratic ruler only because he had despised 
the laws of the country» was now accused 
of «having overthrown the entire Constitu-
tion and having established a fully-fledged 
government, based on the absolutism of de-
cree-laws»30. As many as 464 decree-laws 
were ratified on 26 March 1924, of which 
158 ratified and repealed and only 16 rat-
ified with amendments31. This practice of 
law-making by the executive was criticized 
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on many occasions and for various reasons. 
Below we provide a summary of the com-
ments of C.G. Rarincescu, who was of the 
opinion that the 1918-1920 regime was a 
«complete dictatorship, which included all 
the areas of public and social life without 
distinction, with no limits or conditions»: 
(1) the number of decree-laws was con-
siderable they were issued on both public 
law and private law matters, both in urgent 
situations and when they could have wait-
ed; (2) many times, they were issued to the 
benefit of certain persons or groups; (3) 
the control was an illusion, the Parliament 
once more proved to be a «mere tool of the 
government» – the ratification, which was 
anyway late, took place «almost with no 
discussions»32.

Beyond the criticisms, this practice 
could not be specific to Romania, as the op-
ponents claimed. It was a political and jour-
nalistic exaggeration to say that «of all the 
peoples around us and of the rest of Europe, 
only the Romanian people, instead of gain-
ing more freedoms, lost even the previously 
existing ones»33. No matter how much the 
Romanians deplored «the ruin of constitu-
tionalism», their situation would not cause 
«laughter in all civilised countries», as the 
Transylvanian leader M. Popovici forecast-
ed34. It is not our intention to draw a com-
parison here, but we should mention that, 
during the First World War, given the obvi-
ous special circumstances, the practice of 
law-making by the executive became wide-
spread, and scholars even considered that 
«it was during this period that exceptional 
legislation by executive [governativo] de-
cree (which is now perfectly familiar to us) 
became a regular practice in the European 
Democracies»35. Indeed, this was done in 
many cases according to specific delegation 

laws, which granted “full powers”36. From 
this point of view, the Romanian case is 
somewhat an exception. It is most simi-
lar to the Swiss situation, where, although 
a delegation law had been passed in 1914, 
it was unconstitutional in the opinion of 
many scholars. However, the Federal Court 
stated that it was unable to assess the valid-
ity of the legislative decrees issued by the 
Federal Council based on the right of ne-
cessity, considering that they could only be 
subjected to political control37. Similarly, 
in Romania, several decisions of the Court 
of Cassation from 1919 and 1921, criticized 
by many doctrinarians, stipulated that the 
government was authorized to regulate due 
to the «imperious necessities of the great-
er good» and decree-laws were «decidedly 
political» and, hence, could only be sub-
jected to parliamentary control. C.G. Dis-
sescu considered that the Supreme Court 
began to «sanctify» decree-laws instead of 
repealing them as unconstitutional38.

Of the hundreds of decree-laws issued 
from November 1918 to June 1920, we shall 
deal in the following with three particular 
cases, which show the fragility of the con-
stitutional regime at that time and the ar-
bitrary nature of the government’s actions.

(1) From December 1918 to August 1919, 
six decree-laws were issued regarding the 
granting of citizen rights to Jews in the Old 
Kingdom. We shall not focus on their con-
tent here; what is relevant is that they did 
not amend a law, but the very famous art. 7 
of the 1866 Constitution, which was still in 
force, and such an approach was forbidden 
even in the systems that explicitly granted 
additional powers to the executive in ex-
ceptional situations. Accurately criticized 
in the doctrine – P. Negulescu considered 
that it was «a proof of political immaturi-
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ty»39 – the measure was transferred to the 
Parliament’s control by the Court of Cas-
sation (15 February 1919). We could won-
der why did Bratianu act in such a hurry, 
why did he choose to play such a dangerous 
game when at least the provisions of decree 
of 30 December 1918 were unsatisfacto-
ry to everyone, to anti-Semites and Jews 
alike. The only possible answer could be his 
wish to claim, in the Paris Conference, that 
the Jewish problem had been completely 
solved in Romania. Since they impacted the 
Constitution, these decrees were ratified 
through art. 133 of the 1923 Constitution.

(2) We have already said that, in terms 
of ministry organization, royal decrees 
(administrative regulations) were quite 
frequent, so it came to no surprise that 
A. Averescu established, by means of de-
cree-laws, three new ministries (of labour 
and social protection40, of cults and arts 
and of communications41). The case of the 
ministry of labour, established by means of 
the decree-law in 29 March 1920, is worth 
mentioning. The decree-law did not in-
clude an explicit ratification clause, but it 
stipulated that «this department will op-
erate based on a law for its organization, 
which will be adopted in the future and will 
show its scope of action, departments and 
services»42. A minister (G. Trancu-Iaşi) 
was appointed on the publication date, but 
a law would be adopted only two years lat-
er43. In the following months, the minister 
provided the King with reports on the issue 
of other decree-laws (which were actually 
issued), which included, on 26 April, the 
Decree-law on the organization of the ministry 
of labour and social protection44. For these 
reasons, the opposition began to talk about 
«a department that does not exist, but still 
has a general secretary and a head of cabinet 

that are paid by the state, as well as a car for 
electoral propaganda, which is included in 
the country’s budget»45.

(3) A case worth a separate discussion 
is that of the Ruling Council (Consiliul Di-
rigent) of Transylvania. This body issued le-
gally binding decrees (with limited material 
and territorial competence)46. It was not a 
creation of the Bucharest government, but 
of a local representative body. Taking note 
of the decision of Alba-Iulia, the King is-
sued a decree, not a decree-law, with no 
ratification clause. It is true that there was 
a Decree-law no. 3632 of 11 December 1918 re-
garding the establishment of the management 
of public services in Transylvania, stipulating 
that «on a provisional basis and until the 
final organization of the Greater Romania, 
the Ruling Council of the National Assem-
bly of Alba-Iulia is hereby charged with the 
management of the public services stipu-
lated in Decree no. 3631…»47, but this can 
– or even must – be seen as a ratification, 
as a transposition of the decisions made in 
Transylvania into the Romanian legislation. 
For this reason, the dissolution of the Rul-
ing Council by means of the decree-law of 
2 May 1920 can be seen as an act of force, a 
“ukase”, especially since the Transylvanian 
leaders, headed by I. Maniu, agreed to the 
dissolution, but by legislative means and on 
a gradual basis48. Anyway, only the dissolu-
tion decree was submitted for ratification 
in 1924, while those of December 1918 were 
not. In 1920, the Greater Romania was not 
finally organized so that the Council could 
be dissolved, but rather the dissolution of 
the Council was used for the final organiza-
tion49. The dissatisfactions persisted. This 
is one of the founding ambiguities of the 
Greater Romania.
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In the spring-summer of 1920, when the 
Averescu government resumed the practice 
of law-making by decrees, the criticism be-
came more and more fierce. The Romanian 
National Party, feeling that its control over 
Transylvania was threatened, issued a press 
release saying that «the current leaders of 
the country have waived the constitution-
alism of a genuine democracy and intro-
duce an untimely battle between brothers» 
and that, «as a sincere supporter of genu-
ine constitutionalism», this party argued 
«fervently against governing by means of 
decree-laws»50. For Maniu, «the system of 
decree-laws» was «something unheard of 
in political life»51. 

Since Averescu’s party managed to get 
parliament majority in June 1920 and, 
thereafter, all the governments won the 
elections they had organized, the practice 
of having legally binding norms issued by 
the executive was abandoned, and would be 
resumed after almost 15 years.

3.  The decree-laws of 1934-1938

Things were completely different at the 
middle of the 1930s. The issue at stake was 
no longer the poor organization of a state 
going through an exceptional domestic 
and international situation, but a drift to 
authoritarianism. Carol II already had at-
tempted at installing governments “above 
parties”, but he had not succeeded. Now he 
was trying to marginalize them, by extend-
ing the role of the executive power. It was 
not a singular case. Let us put aside the state 
where authoritarian regimes had already 
been established and take a look at those 
who at least maintained the appearance of 

democracy. In France, in 1924, 1926 and 
1934, laws had been passed that entitled the 
government to adopt decrees on legislative 
matters, confirming the idea that, in the last 
decade, the decrees had prevailed against 
the laws52. Closer to use, in Czechoslova-
kia, the Hrad had a “semi-constitutional” 
mechanism of issuing decrees when the 
Parliament did not convene. A. Rădulescu 
outlined that the «use of decree-laws which 
are presented as a necessity stemming from 
the need to protect the country or take oth-
er urgent action», represented «a serious 
infringement of the Constitution», follow-
ing the European «fashion» of «granting 
full powers to the governments», justified 
through the «extension of regulatory pow-
er»53. 

Legislative delegation did not exist in 
Romania, neither stipulated in the Consti-
tution, nor imposed by the legislative pro-
cess or by case law, as in Germany, France 
and Italy. Attempts were made at passing 
delegation laws in 1917 and 1918, and even 
at including the delegation in the 1923 Con-
stitution, but they failed54. But there is a 
first time for everything.

At the beginning of July 1934, a few days 
before the end of an extraordinary session, 
the Tătărescu government submitted to the 
approval of the chambers a Law for the sim-
plification of public services and for urgent eco-
nomic or financial measures. The draft gen-
erated a lot of turmoil in the press, among 
the opposition and even among some dep-
uties of the majority55. However, as many 
other times, the turmoil did not lead to an-
ything. The law was published on 9 July. It 
authorized the government to issue decrees 
for the «simplification and rationalization 
of public services and institutions…», the 
review of the budgets of central adminis-
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tration and the performance of treasury 
operations, during the parliamentary hol-
iday (but no later than 15 November). The 
following provision generated major con-
troversies: the decrees amending laws in 
force or creating «a new legal state» had 
to be subjected to ratification by 15 Decem-
ber. The failure to timely submit a decree 
or its rejection by the chambers entailed 
the unenforceability of the act56. Hence, 
the Parliament allowed the government to 
issue acts on legislative matters. Was this 
possible in the Romanian constitutional 
system? Major voices said it wasn’t. A. Te-
odorescu, for instance, considered that this 
was «merely» «an unconstitutional law, as 
it authorized the executive to amend the ex-
isting laws by means of decrees, as well as 
adopt legally binding decrees on matters 
exclusively reserved to the Parliament»57. 
This was in accordance with a significant 
part of the French doctrine and with the 
prevalent Belgian trend58, which claimed 
that delegation was not possible in systems 
with a rigid constitution, unless explicitly 
provided59. Besides, this was the position 
of the Legislative Council as well: whatev-
er the Parliament voted, the government 
could not regulate since «there were no 
provisions in the Romanian Constitution 
that would allow the transfer of attributions 
from the legislative to another power…»60. 
Obviously, the opinion that prevailed was 
the one of supporters. Both the Minister of 
Justice, V. Antonescu, and the under-secre-
tary of state, A. Bentoiu, showed that simi-
lar laws had existed and still existed in other 
countries – which was true – and that they 
were not decree-laws, but rather mere regu-
lations or regulatory decrees, as those which 
had to be passed by the King, in general, for 
the enforcement of laws, according to the 

Constitution. Seen from this perspective, 
the decrees based on the 1934 law could 
have been similar to the “public adminis-
tration regulations: of the French system. 
An interesting approach was the one pro-
vided by T. Onişor who, after performing 
a thorough description of decree-laws and 
strongly criticizing the practice, ended by 
defending the Romanian law. In his opin-
ion, decree-laws were «crimes against the 
principle of separation of powers», «guilty 
[sic!] crimes in a democratic regime»61. He 
considered that legislative delegation was 
incompatible with democracy: «the regime 
of decree-laws is an anomaly in the rule of 
law; it implies the sacrifice of constitutional 
legality»62. He agreed with the Legislative 
Council: a law of full powers was impossible 
in Romania since it was not provided by the 
Constitution. Besides, such a law always had 
to be «drawn up by the constituting assem-
blies», whether dealing with rigid or sim-
ple constitutionalism63. However, he also 
agreed with the government: the decrees 
issued based on the law of 9 July 1934 were 
not decree-laws, but «simple regulations, 
perfectly valid, as long as they remained 
within the framework of the law…»64. The 
Parliament wouldn’t have authorized the 
government to regulate, but it would have 
“invited” it to «execute the provisions of 
the law». Well then, what about the possi-
bility to amend laws by means of a decree? 
Onisor’s answer was surprising: «the truth 
is that it is not the decree that amends […] 
a legal provision. The law has done this», 
establishing principles and providing for 
«a tacit and global repeal of all the provi-
sions contrary to the consequences implied 
by the principles of law». Nevertheless, he 
recognized that the principles were “only 
suggested” and they had to be «extended 
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and detailed to the last consequence, by the 
government»65.

First, it is difficult to see which are the 
principles, when the law basically stipulates 
some directions of action with a view to 
simplifying services and reducing expens-
es. Then, even if principles were involved, 
this would entail another comprehensive 
discussion on the possibility to supplement 
a law by means of a regulation. Even if we 
agree with a significant part of the doctrine 
and admit that this is possible, we could 
reach a vicious circle in this case if we were 
to consider, like P. Negulescu, for instance, 
that no regulation-based supplementation 
had to affect any legislative provision or fall 
within the scope of the legislative power66. 
According to Onişor’s logic and to Negules-
cu’s terminology, the regulations issued 
based on the 1934 law were both comple-
mentary to the latter and autonomous, as 
they created new legal states. We must no-
tice that the government would have also 
been granted the power to control the leg-
islation, being able to establish whether the 
various laws infringed some alleged prin-
ciples, most of which had also been intro-
duced by it. 

Beyond the discussions, actually, based 
on this law, the Tătărescu government took 
very significant liberties – an action that 
was ardently criticized, but, after all, tol-
erated. Based on such liberties, it adopt-
ed many and various normative acts, both 
decree-laws and regulatory decrees. Some 
were adopted in August. Thereafter, in 
autumn, their number kept increasing, 
reaching an incredible frequency in No-
vember, when the “authorization” got clos-
er to the deadline. 13 decree-laws were is-
sued from 9 to 15 November. Another one 
was issued on 30 November 1934, after the 

deadline. 21 decrees were submitted to the 
Parliament in December 1934 and ratified 
as a whole on 3 and 7 April 1935. The op-
position protested against voting, but what 
was the point? An issue stands out: only the 
decrees amending laws or creating «new 
legal states» were subjected to the ratifi-
cation clause. But who decided what had to 
be submitted or not? The government, of 
course. For instance, the Decree on the con-
centration of the services of the Ministry of In-
dustries clearly affected the 1929 Law on the 
organization of ministries, but was not sent 
for ratification.

Immediately after the ratification as a 
whole, a law was voted (18 April 1935) that 
authorized the government to take the «re-
quired economic and fiscal administrative 
actions for the capitalization of wheat», 
by means of a decree based on a journal of 
the Council of Ministers, also setting out 
infringements and sanctions. At a first 
glance, this does not seem a problem: a law 
authorized the government to take “admin-
istrative actions”, hence there was no need 
to fulfil the requirement of submission 
for ratification. On 29 June 1935, based 
on the mentioned law, a Decree establish-
ing the minimum price of wheat was issued, 
which stipulated that «all the provisions 
of laws and regulations contrary to the pro-
visions of the hereby decree are and shall 
remain repealed»67. Thus, this was a case 
of amendment of laws by means of a decree 
without stipulating parliament ratification. 
This was granted, but only in January 1937, 
together with other decrees, issued on the 
basis of other laws68.

The 1935 law was pursued on 7 April 
1936, when a Law for assuring and maintain-
ing budget balance during the 1936-1937 exer-
cise was passed, a law on “full financial and 
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economic powers”, that authorized the gov-
ernment to adopt decrees, based on a jour-
nal of the Council of Ministers, during the 
parliamentary holiday (with no deadline), 
in order to take «any required actions to 
maintain and assure budget balance and 
to meet unpredictable financial or eco-
nomic needs imposed by the requirements 
of National Defence and by the Country’s 
general interest»69. This time, all the de-
crees, whether they had legislative content 
or not, had to be subjected to ratification 
in the first ordinary session. Several other 
decrees were issued based on this law. 43 
were ratified on 26 January 1937, and other 
2 were ratified on 1 April.

In 1937, things seem to have gone com-
pletely astray. During their last days of op-
eration (13 and 18 March), the Chambers 
adopted a Law to unify and streamline ex-
ceptional financial measures (published on 1 
April)70, which, under art. 14, fully repro-
duced the provisions regarding the gov-
ernment’s authorization. On 20 March, the 
parliamentary holiday began; on 8 October, 
the commencement of parliamentary ac-
tivities was postponed by a month, and the 
Chambers were dissolved on 19 November. 
The Parliament resulting from the elections 
of December 1937 was dissolved on 18 Jan-
uary 1938 without having ever convened. 
Against this background, the government 
issued decree-laws on basis of art. 14 of 
the law of 1 April 1937 until the new Con-
stitution came into force, on 27 February 
1938. The fact that, on 23 June 1937, art. 13 
of the law was amended by means of a de-
cree, based on art. 14, seems to us a genuine 
peak of decree-based law-making, at a time 
when the appearances of the parliamentary 
regime were somewhat maintained71. The 
regulated matters were most diverse, many 

times going beyond the (comprehensive) 
framework of the supporting law. We shall 
delve on the months of January and Feb-
ruary 1938, which illustrate the fluid limit 
between the interwar “parliamentary de-
mocracy” and the “royal dictatorship”72. 
The King’s authoritarian tendencies were 
stronger and more obvious that in the pre-
vious years, showing that the change he 
desired was getting closer, but, formally, 
the country was still subjected to the 1923 
Constitution. In the first two weeks of 1938, 
the situation was somewhat special, as no 
party had gained a majority, but it was not 
entirely exceptional. The Hung Parliament 
was waiting to be convened, and O. Goga’s 
minority cabinet expected the dissolution 
of the Parliament and the organization of 
new elections, that they would win. This 
kept with the tradition of the last seven 
decades. From the beginning, the execu-
tive used art. 14 of the Law of 1 April 1937 
in order to issue decree-laws on economic 
and financial matters. Moreover, they used 
it as a pretext to issue decree-laws com-
pletely unrelated to maintaining and assur-
ing «budget balance» or to meeting «un-
predictable financial or economic needs 
imposed by the requirements of National 
Defence and by the Country’s general in-
terest», as were those on the «assimilation 
of the prefect of the Capital Police to un-
der-secretaries of state» or on «removing 
simple assault from the Law on the state of 
siege»73. On 18 January, the King exercised 
his prerogative of dissolving the Parlia-
ment and convened new elections for the 
beginning of March. Nothing unexpected 
so far. However, on the same day, by means 
of a decree-law that failed to mention any 
legal basis – actually, there was none – he 
amended the electoral law, as he replaced 
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the geometric signs of political parties with 
dots74. We are not interested in the purpose 
of the measure; we just want to outline the 
amendment of a law – and what a law! – by 
means of a decree, without even using the 
pretext of a “full power” law. On the fol-
lowing days, the Chambers of Agriculture, 
Commerce and Industry were dissolved by 
means of decrees75. On 22 January, again 
with no basis, the famous Decree-law on the 
review of Romanian citizenship was passed, 
which represented the beginning of state-
based antisemitism. On the same day, in-
voking art. 14 of the Law of 1 April 1937 and 
also introducing the ratification clause, the 
Criminal Code was amended76. The transi-
tion to a new phase took place on 11 Febru-
ary, with the decree-law that, «considering 
the best interest of ensuring public order 
in the state», introduced the state of siege 
in the entire country, for an unlimited pe-
riod77. On 12 February, «considering the 
spiritual state generated by the fact that po-
litical fights were getting worse», the elec-
tions were called off and the country found 
itself again in the situation of November 
1918 – November 1919. Thus, until 27 Feb-
ruary 1938, the King took the liberty to is-
sue, besides the decrees stemming from 
the 1937 law, other decrees, with no basis, 
that reinforced his power; for instance, he 
appointed (by derogation from the Law on 
judicial organization) magistrates as may-
ors and prefects and vested them with «full 
powers»78. According to the Constitution 
subjected to the plebiscite, which came into 
force on 27 February, he reserved the right 
«to issue legally binding decrees on any 
matters», whenever the legislative bodies 
did not convene, and he only had to submit 
them to ratification «in their closest ses-
sion» (art. 46). Until the first assembly, 

that would take place in June 1939, a der-
ogation from the latter rule (art. 98) oper-
ated. A climax of decree-based law-making 
in interwar Romania – again showing the 
continuity of the two regimes – occurred 
on 26 January 1939, with the Law on the rat-
ification of decree-laws intervening until 27 
February, which ratified no less than 211 de-
cree-laws/laws issued from 1 April 1937 to 
27 February 1938. However, since the Par-
liament had not been elected yet, this law 
actually was a «legally binding decree» that 
needed no ratification79.

Conclusions

Although the 1866 and 1923 Constitutions 
stipulated that the legislative power was 
exercised jointly by the King and the two 
Chambers, and the King was the last one 
to be involved, things did not occur like 
this in reality. First, law-making in dis-
guise was widely deployed, and decrees 
were used in order to regulate on matters 
that should have been under the scope of 
laws. This practice excluded the Parliament 
from certain legislative actions and can 
be seen across the entire period of 1859-
1938. Then, a major part of the legislation 
was adopted backwards, with no constitu-
tional basis. All the three “branches of the 
legislative power” were involved, but the 
constitutional order was disturbed and the 
role of the Parliament was significantly di-
minished. Practically, the King made the 
law and the Parliament only approved it. 
Indeed, the King could not amend what the 
Parliament had voted, while the Parliament 
could amend what the King had decreed. 
However, while the Parliament’s deci-
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sions could not be enforced without being 
sanctioned by the King, his decrees were 
enforceable prior to parliamentary ratifi-
cation. Two periods when this happened 
can be outlined in the history of “parlia-
mentary democracy”: 1918-1920 and 1934-
1938. The contexts were different. At the 
end of the First World War, in the absence 
of a Parliament and by virtue of a “right of 
necessity”, the government took the liber-
ty of issuing “decree-laws” under reserve 
of subsequent ratification. This occurred 
late, after four years, and without a serious 
review, which would have been impossible 
anyway, given the extremely high backlog of 
decrees. In the 1930s, the government ob-
tained, based on “full power” laws, the right 
to issue decrees that could amend laws in 
force or could create «new legal states» – 
indeed, provided that they were submitted 
for parliament ratification. It abused of this 

right, not only with the high number of de-
cree-laws that were adopted, but also by go-
ing beyond the material limits – which were 
anyway loose – stipulated in the support-
ing laws. Although the latter were “special 
full power” laws (on economic, financial, 
administrative matters), the government 
assumed “general full powers”80. The acts 
were ratified as a whole and, though with 
much controversy, practically with no op-
position. 

Law-making by the executive should 
not be seen in isolation; it is just a part of 
a set of political practices81 which, at least 
in the 1930s, illustrated the hypertrophy of 
the authoritarian component of Romanian 
“parliamentary democracy”82; eventually, 
the former suppressed the latter.
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