In 1866 and back to the Future with a Sense of
Déja yu. The Fall and revival of the Head of State’s

authoritarianism

1. A contextual overview of the 1866 and 1991
constitutional moments

1.1. 1859-1866

In the period spanning 1859-1864, an au-
thoritarian regime emerged, camouﬂaged
in sporadic and unclear parliamentary ele-
ments. A.I. Cuza, the elected Prince of the
two Romanian Principalities, sacrificed
the uncertain and volatile parliamenta-
ry regime that seemed to be prescribed by
the Paris Convention' and started to rule
in the name of political efficiency. But he
needed more formal constitutional pow-
er in order to fully objectify his agenda of
reforms. He therefore plebiscited, in May
1864, a ‘developed’ form of the Paris Con-
vention. This legal act, with constitutional
character, was entitled, quite suggestive,
Statutul Desvoltator al Conventiei de la Paris
[The Developing Statute of the Paris Con-
vention]?. The revised constitutional text
further extinguished the fragile parlia-
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mentary avatar of the conventional regime.
Or to put it more directly, Cuza’s authori-
tarian conduct or tendencies were imple-
mented at the level of the written formulae
of the political regime. For this, the Paris
Convention provided fertile ground. The
political regime became, without any cur-
tains, authoritarian.

The head of state’s authoritarianism did
not trigger socio-political reactions against
an unsuited and inefficient political re-
gime3 but rather a proud-spirited response
from a weak political class that failed to en-
able concrete and coherent parliamentary
practices against a powerful head of state.
Al Cuza was forced to abdicate and a new
constitutional order was to be enforced in
response to the former head of state’s au-
thoritarianism. In other words, the irritant
had to be amputated and something differ-
ent had to be transplanted. The solution was
sought and found outside the Romanian
socio-political background, namely in the
Belgian legal constitutional model. For this
reason, the then Romanian constitution-
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al identity may be labelled as Western via
its external referential constitutionalism.
There was a pervasive desire to become part
of the civilised Furopean community. The
main source of the new Constitution was set
to contribute to the international legitima-
cy of the Romanian state against a tumultu-
ous geopolitical context.

In 1859, M. Kogilniceanu’s speech,
which he prepared for a meeting of the Cen-
tral Commission of Focsani?, is suggestive
of the generalised obsession with external
models, guided by the prestige of the West:

Not only we, but foreigners, too, compare our
Principalities with Belgium. I believe that all ef-
forts must be made for the Romanian Principali-
ties to live up to the name given to them on more
than one occasion: Belgium of the Orient. The
first step in this regard is to move closer towards
to the wonderful laws of BelgiumS.

The political regime of the past had to
disappear. A new and antagonistic one had
to be created and implemented. In this
context, an aversive constitutionalism® was
also bound to emerge.

1.2. 1947-1989

The seizure of the political power by a small
group, in the first part of the Romanian
communist era (1948-1965), and its fur-
ther concentration, during its second part
(1965-1989), in the hands of a “great and
brilliant leader” (Nicolae Ceausescu), who
became the president of the "anti-liber-
al Romanian Republic” in 1974, slowly
but surely irritated the Romanian political
class and people, which were deprived of
their social and political rationality. Fif-
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teen years after the constitutional estab-
lishment of the presidential institution,
a harsh reaction was triggered against the
irritant: a coup d’état merged with a bloody
revolutionary outcry. The head of state had
to “leave”. A new constitutional order was
to be created in reply to the former head
of state’s authoritarianism. In the national
consciousness, the presidential institution
became associated with repulsion and fear.
A historical pattern of aversion towards
the one-man power model was reiterat-
ed. Solutions were sought, once again, in
Western legal systems. In congruence with
this action, an immediate goal had to be
fulfilled, namely that of achieving member
status in the liberal-democratic European
community. A Romanian Western refer-
ential constitutionalism emerged within an
Eastern European aversive constitutional-
ism frame.

2. Travelling to the past and back into the
future. Instances of déja vu

Notwithstanding their dissimilarities, both
constitutional moments give rise to similar
questions and hypotheses regarding their
expected outcomes, which can be grouped
into several segments of socio-political be-
haviour, as follows:

a. Preliminary thinking and action —trig-
gered by the aversion towards the former
political establishment (what we no longer
want); this stage involves bringing together
ideas, principles, and standards whereby
an objective is achieved (what we want) and
preselecting the modalities for constitu-
tional creation or, in other words, choosing
the means of reaching the desired outcome.
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b. Interactions during the process of “con-
stitutional creation” — establishing political
institutions at the constitutional level; a
conflicting selection of the features of the
system of government; obtaining a formu-
la for distributing power in a standardised
way, approved by the “good old West” (ref-
erential and aspirational constitutional-
ism7), for the “wild East”; decanting con-
gruences and incongruences in the political
and legal thought, which are in an ideation-
al and capacitive conflict within the politi-
cal class®.

c. The “constitutional creation” outcomes
— balancing the Constitution, understood
as a written program in abstract formulae,
with its applications; this phase also follows
the interaction between the constitutional
framework and the socio-political back-
ground of the state’s actors and their ability
to apply the constitutional formulae in their
political behaviour.

In the following sections of the paper,
the above mentioned stages will be brief-
ly examined. To this end, the statements
made by the main political actors of the pe-
riod shall be the key-proof of the raised is-
sues. In so doing, the paper emphasizes that
legal change is not a dictum or a guaranteed
effect of a purpose-oriented action but,
rather, an assumption and a consequence
of understanding the content of the intend -
ed change.

A legal system that is not, in essence, a
creator of law will most likely be depend-
ent on non-organic new data. Indeed, you
cannot have a reformed praxis if you do
not have new rules. If they are not organi-
cally created and developed, the prospect
of a legal transplant is attractive, although
this process does not guarantee the effec-
tiveness witnessed in the source systems.

It is nonetheless fast? and cost effective'®.
Sometimes it must be done quickly, in re-
sponse to an urgency dictated by the geo-
political context, for example. This is the
case of the 1866 Romanian constitutional
transplant, when the Romanian state faced
the risk of losing its national and unitary
characters. Under such circumstances, the
selected sources for the constitutional (re)
creation and their blitzkrieg transposition
—via Western prestige —were also a strategy
for obtaining international legitimacy. An
instance of déja vu was witnessed in 1991,
when the post-communist Romanian state
found itself at an international geopolitical
crossroads. It had its aversions, desires,
and was called to choose a new trajectory. In
that context, Western legitimacy was opted

for™'.

2.1. Preliminary thinking and action
2.1.1. Whatis it that we do not want?

The answer was: anew authoritarian head of
state. The anxiety over the one-person pow-
er model pervaded the two constitutional
moments. The main objective of “having a
certain model of Constitution” was clear: to
avoid concentrating decision-making in-
struments in the hands of one person.
In1866, onthe occasion of the constitu-
tional debates, G. Lahovari stated that:

Gentlemen, when the country overthrew the for-
mer government, its intention was to overthrow
not only the persons representing that govern-
ment but also that specific state of affairs, the
Constitution that was given to the Prince and
whereby that Prince did nothing but harm the
countrylz.
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In 1991, in the Constitutional Commis-
sion proceedings, A. Motiu hinted at a sim-
ilar requirement in his speech on the dan-
gers of dictatorship:

[...]to think that there will never be a Carol II, no
Ceausescu, we must think about that [...]

Certainly, in order to obtain the prop-
er constitutional framework, two essential
conditions had to be met, i.e. rational po-
litical thinking and, as a consequence of
the latter, a truthful understanding of the
mechanisms of state power distribution
and exercise.

2.1.2. What do we want?

The answer was: we must become part of
European modernity and be recognised
as such; thus, we need to forge a Europe-
an identity for ourselves and eliminate the
existing inferiority complex; we must en-
sure national unity and territorial integrity,
while defending the state’s primary nucleus
of existence: the Romanian community of
origin, bound together by a common lan-
guage, religion, and past turmoil.

In February 1866, 1. Lahovari, in a
“statement of principles” of the conserva-
tive political group, noted that:

The monarchical and constitutional Europe is a
big family. We, too, want to enter this family, to
join [...] the ranks of the civilised and European
nations'”.

Unfortunately, Western liberal moder-
nity was appropriated (via Belgium) without
a clear and coherent Romanian intention/
ability to be truly liberal in relation with
others. And despite the attempts to address
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the head of state’s potential authoritarian
tendencies, the fragile liberal spirit of the
transplanted Constitution was shaken by
the intervention of the ethnocentric Roma-
nian culture (see e.g., Articles 7'4 and 8 of
the 1866 fundamental law). By combining
the Europeanliberallegal mentality profiles
of the period with the traditional Romanian
self being, the dissimilarities between the
Romanian national and the allogeneic were
emphasized and commended.

In1866, religion provided scaffolding to
the Romanian national spirit. The foreign
prince was called to rule under the Chris-
tian Orthodox faith. In the Constituent As-
sembly, at the end of the meeting of 26 June
1866, it was enthusiastically announced
that:

His Highness wants the children who will inherit
the Throne to be raised in our faith (prolonged
applause). At the same time, His Highness wants
this provision to be included in the Constitu-
tion'.

The struggle between the "tradition-
al Romanian” and the “modern European
Romanian” is very much alive today. The
Constitution of 1991 in its Title I (General
Principles) Article 1 paragraph 3, dedicated
to the definition and characterization of the
Romanian state, provides that Romania is a
national, sovereign and independent state,
unitary and indivisible. The Constitutional
Assembly’s debates'® on this article raised
interesting amendments'?. It was argued
that, by expressly asserting the national
character of the state, the Constitution risks
becoming non-inclusive for the ethnic mi-
norities living in Romania. The amend-
ments were rejected, with the Commission
counterclaiming that:
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According to official data, all the existing ethnic
minorities do not exceed 11% of the country’s
population. At the same time, it is unanimously
admitted that “the nation” is a constituent ele-
ment of the state, representing its psychological
dimension. For the Romanian people, the nation
signifies its identity card. [...] The arguments put
forward do not correspond to reality, a minority
ethnic group not being a nation"®.

Just as in the past, the territory came to
support the nation that historically existed
prior to the emergence of a state identified
with that territory. The latter was perceived,
once again, as a geographic background in
which the (organic) nation got organized
and recognized politically. Everything else
was perceived as allogenic and outside the
box of Romanian identity.

In both cases, 1866 and 1991, a tenden-
tial constitutionalism emerged — a balance
between the national constitutional identity
and the European constitutional identity"?.

In 1991, orthodoxy was connected — at
the level of political ideas — to a pattern of
a system of government that promoted the
primacy of the legislature. Orthodoxy was
linked not with the political representation
of the People, but directly with the logic of
the system of government.

The
the primacy of the executive. We are an Ortho-
dox country and all the Orthodox countries that

Romanian historical tradition advocates

inherited the concept of Byzantine domination,
the Oriental system, almost totalitarian, did not
know feudalism. The Orthodox tradition is the
tradition of the primacy of the legislative over the
executive. In the Romanian political life, Carol
I did what he wanted with extraordinary ability;
Ionel Bratianu did the same, Carol II also did what
he wanted, so did General Antonescu, Ceausescu.
The Romanian tradition is a Byzantine tradition.
We sought to oppose the primacy of the legisla-
tive over the executive. I do not agree with their

equality. We have to move forward [...]3°.

2.1.3. What should be done first?

The answer was: we must eliminate the old
constitutional framework and design a new
antithetic constitutional architecture, built
on modern constitutional principles and
power distribution formulae (separation
of powers) archetypically approved by the
Western European constitutional systems
(Western referential constitutionalism).

In 1866:

We must abolish that Constitution and put anoth-
er in its place. [...] This Constitution must be all
the more liberal as we want to replace a vicious
past system and therefore should not be narrower
than the other™".

In the opening of the Constituent As-
sembly debates of 13 February 1991, Ion
Deleanu, member of the drafting commit-
tee, stated:

It is rare, very rare, for a constituent power to
have the chance to go down in history for intro-
ducing, establishing completely different eco-
nomic, political, social and legal arrangements,
put under the sign of an altruistic ambition
to fulfill the vocation of the Romanian people
wherefrom it originateszz.

2.1.4. What is the fastest way to reach the
intended goal?

The answer was: the legal transplant. Apart
from the subjective stimulants and excus-
es for engaging a massive constitution-
al transplant, which are identifiable in
the Romanian historical background and
the socio-political context of the men-
tioned constitutional moments,
al objective stimulants, which are linked,
to some extent, with the subjective ones,

SEVEer-
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Photograph of Carol I King of Romania

can also be noted: time and cost effec-
tiveness. Theoretically, if a similar issue
was solved successfully by X through solu-
tion A, why wouldn’t it work for B? Why
reinvent the wheel??> Why waste time?

The two Romanian cases show that it is
simple to eliminate an entire constitutional
architecture (tabula rasa), yet the same two
episodes demonstrate that it is very diffi-
cult to create a new one, on organic societal
foundations or capacities, especially when
the national repository of political experi-
ences provides only rejected constitutional
regulations®#, tested without success in the
battles against the head of state’s author-
itarianism. The mind-set whereby we do
not have enough time for an exhaustive ideo-
logical ewploration and evaluation of our spe-
cific legal requirements, capacities, and solu-
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tions dictated the majority of the blitzkrieg
solutions implemented during the process
of “constitutional creation” (especially in

1866).

2.2. Interactions during the process of
“constitutional creation”

2.2.1 Why do we need a head of state?

In 1866, the political class understood that
it was necessary to have a head of state with
directly recognized political power legiti-
macy. Set to share the sovereignty with the
Romanian nation (represented by the Par-
liament), the head of state was charged with
a clear international role, namely that of a
state symbol mirroring the unity of the Ro-
manian nation organized in a unitary and
national state. Within the Romanian fait
accompli stratagem for the conservation of
the young national and unitary state, the in-
ternational position of the head of state had
to be strong. Thus, the monarchy was in-
stitutionalized with a foreign prince on the
throne, from a prestigious European ruling
family. In concreto, the prestigious family
name of the prince summoned to the Ro-
manian throne was expected to come with a
political voice worthy to be noticeable at the
international level and, as a consequence,
to set international blockages favourable
for the endangered Romanian state.

On March 13, 1866, 1. Lahovari and E.
Statescu (students in Paris) explained, in
a letter published in a French publication,
why Romanians decided to ask for a foreign
monarch.
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If Romanians ask for a foreign prince, they are
not doing it for the pleasure of paying a civil list,
they do not do it because they feel incapable of
governing themselves, they do it in order to put
an end to all claims, to remove all ambitions, to
leave no pretext for foreign intervention. Those
who marvel at such a desire, those who accuse
us of not taking advantage of this opportunity to
proclaim the republic, are not taking into account
the particularities of the situation at hand?5.

The desideratum of asserting a Roma-
nian national and sovereign state could not
be achieved only through the prestige of the
foreign prince, able to attract the support of
some powerful Western states.

On May 1%, we unified the state under a foreign
Lord, but it is not enough; this accomplished fact
in our country must become a fact accomplished
in Europe as well. If we had two hundred thou-
sand bayonets, we would say: this is what we want,
this is what we do; but we do not have thousands
of them, and we must therefore pursue the will
and ideas of Europezq

Romania also had to demonstrate as
soon as possible to the European powers its
ability to act as a modern state at the inter-
national level, through modern legal and
constitutional institutions. This last pre-
requisite, which also constituted a national
urge, would be reiterated and re-contextu-
alized in 1989, culminating with the elabo-
ration of the 1991 Constitution.

In 1991, the head of state was also en-
gaged in an international mission, name-
ly to ensure a strong national voice and a
‘trademark’ for a reformed and self-sus-
taining Romanian state mirrored in the
statements and aspirations laid down in
the Constitution. The head of state is con-
strued, first and foremost, as an interna-
tional representative, i.e., a symbol of the
nation’s perpetuity, and an external symbol
of strength, i.e., a guarantor of the territo-

rial integrity of the Romanian independent
state. The constitutional debates of 1991 are
clear in this regard, as is evident from Arti-
cle 8o of the Constitution in force?:

The fundamental element for establishing the
place and role of the presidential institution in
our constitutional system is the quality of the
President of Romania as a guarantor of national
independence, territorial integrity and compli-
ance to treaties, as well as a symbol of the nation
in international relations. The latter charac-
teristic corresponds to an imperative of time. A
requirement for Romania’s participation in the
process of building a new Europe, a new world>°.

The President is the resort towards whom all
large problems are directed and from whom
proper and correct solutions must come>9.

In the context of preserving the «Roma-
nian nation», the head of state developed,
in the post-communist experience, an ex-
tra-constitutional role within the people’s
conscience, specifically that of a guardian
of the Romanian nation-state of origin,
i.e. the traditional Romanian. In accord-
ance, the President is expected to protect
the Romanian ethnic nation, which is per-
ceived as a political identity landmark. This
is not a constitutional presidential attribute
per se but an added de facto mission, which
emerged from the historical Romanian le-
gal and political thought. A political actor
enforced with such a popular-emotional
role cannot be perceived as a weak element
within the spectrum of political power.

Upon taking office, the president ceases
to be a serving member of a political par-
ty3°, with this incompatibility further em-
phasizing the mediator role of the head of
state'. At the same time, this prohibition
also prevents the president from taking an
active part in any governing agenda bearing
the political colours of a party. The pres-
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ident was thought to be a contextualized
active “constitutional king”, an active neu-
tral political character3?, part of the transi-
tion to democracy, wherein the parliament
wears the political helm. In this context, the
Spanish model — which was elaborated af-
ter the fall of the Franco regime — proved to
be attractive to the constitutional transition
in Central and Eastern Europe®?, especial-
ly when faced with organising the parlia-
ment34 and rethinking the role of the head
of state3s.

It should be noted that in Romania, in
1990, the parliamentary and presidential
elections had taken place simultaneously
before the post-communist Constitution
was adopted. Ion Iliescu was elected pres-
ident with 85% of the votes (12,2 million)
cast by 14,8 million people (86,2%). Such
an outcome greatly influenced the power
distribution in the post-communist Con-
stitution. The office of the president could
no longer be relegated to that of a mere
appendix of the Parliament®®. This is the
reason why the Romanian president is not
a ceremonial political actor, as is in the
parliamentary regime but, rather, an active
element in certain political and constitu-
tional contexts.

The head of state was designed to be
a pawn of power, a status that implies, in
some circumstances, a truly active po-
litical role. He is a pivotal pawn that, in
the right circumstances and when faced
with decisive situations of national inter-
est, may become the needed — stronger —
piece, e.g. a queen, a rook, on the political
chessboard.
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2.2.2. What form of government should we
have?

In 1866, the solution had to be Monar-
chy, and in 1991, had to be Republic. The
two forms of government were somewhat
pre-established by the geopolitical context,
the prestige of the West, and past affinities
and aversions. The only thing left on the
“shopping list” was a political regime — a
power distribution architecture antithetical
to the discarded political past.

Constantin A. Rosetti, a political voice
hard to ignore at the time, was aware as ear-

ly as 1863 that:

[...]to want republic when all of Europe is in a con-
stitutional monarchy is to be a madman or a paid
murderer by the enemies of the Romanian nation’ 7,

Determined as it was to become the Bel-
gium of the Fast, Romania could not have
chosen a different form of government.
Also, the pleas made in the 1857 ad hoc di-
vans, which advocated the foreign prince
solution for the problematic Romanian po-
litical scene, remained as topical as ever.

Ini991:

Within the intrinsic logic of the future fundamen-
tal political settlement, together with the spec-
ified state structure, the preservation of the re-
publican form of government was also envisaged.
[...] Between the formal tradition, constituted by
the succession of the three Romanian Constitu-
tions prior to 1947, and the tradition as a prod-
uct of the Romanian political and philosophical
thinking, the Constitutional Commission, with an
overwhelming majority of its members, was at-
tached to the second. But in this option it should
not be ignored that by Law no. 363 from Decem-
ber 30", 1947, the abdication was noted, for him
and his followers, that by the Decree-law no. 92
from 1990 the republican form of government
was established, that some political parties, ap-
pointing candidates for the presidential function,
seem to have recognized it as such [...]°".
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The political anxieties of the constitu-
tional moment of 1991 were not only linked
to Ceausescu’s regime, but also to what
monarchy meant for the Romanian political
class, i.e. submission and the inability to re-
act. The aversion to the heads of state’s au-
thoritarianism had deeper temporal roots.
Monarchy posed a high risk of political
power personalization, while the Republic
was more manageable from the inside, as it
implies electing a changeable presidentina
multi-party political spectrum.

2.2.3. What political regime should we haye?

In 1866, the most accessible counter-model
for an authoritarian regime was the one that
strengthened the position of the parliament
and limited the power of the monarch, so
the parliamentary regime, as it was available
and understood in the 19" century.

In 1991, the political acquirements of-
fered three possibilities: the presidential
regime, the parliamentary regim639 and the
semi-presidential regime.

[...]1 you have to reflect that by choosing a way of
electing the President you choose a certain polit-
ical regime. [...]Itis significant that in the totali-
tarian regimes, in general, and in the communist
ones, in particular, no President election was en-
gaged through a direct option of the citizen, but it
was set to be chosen by the Parliament [...]. The
political and constitutional practice have shown
over the years that the direct election of the Pres-
ident by the people cannot, under any circum-
stances, be considered as a cause or a premise for
establishing a dictatorship‘l“o.

By embracing such a pattern of thinking,
two solutions remained available: presi-
dentialism and semi-presidentialism. Af-

ter clarifying the direct election of the head
of state, all that was left was to weaken the
president’s power leverages. To this end,
semi-presidentialism was ultimately opted
for, although this solution does not neces-
sarily imply that the president is weak. On
the contrary, actually, as in some political
contexts, due to the presence of some av-
atars of mutual interdependency between
the executive and the legislative, the pres-
idential institution may prove more power-
ful than in a presidential regime.

2.2.4.. Where should we look for a successful
political regime formula?

The prestige of the West was breath-taking
for the Romanian political class, which had
always shown an almost blind faith in the
creative and reforming power of institu-
tions. The presumption of success broad-
casted by the Western political experience
was hard to ignore. Furthermore, the affinity
for the French cultural-political heritage was
strong. Also, at the international level, no
one would have supported a Romanian state
formed or reborn outside the modern polit-
ical and constitutional standards accepted
and promoted by civilised European states.

During the meetings of the 1886 Con-
stituent Assembly, the statements glorify-
ing the political experience of the West and
advocating similar measures at the domes-
tic level received standing ovations?®'.

We have no other remedy left but that indicated
by the wisdom and experience of civilized and
liberal nations%2.

[...]Jwe need the West and the West tellsus [.. .]43.
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[...] the idea that you only imitated Belgium in
this regard should reassure me4.

In 1991, the American presidential ar-
chetype was rejected from the outset of the
constitutional debates, as it was thought to
promote a far too powerful president. The
predilection for the French legal system
(transplant bias#>) evinced a clear interest
for a diluted presidential system and, thus,
for a presumed weaker presidential insti-
tution than that existing in the American
system. In the drafting of the Constitution,
the French fundamental law was the main
source of inspiration. The membership in
the Constitutional Drafting Committee of
the presidential adviser F. Vasilescu and the
assistance offered by several French con-
sultants strengthened the above mentioned
influence of the French model. However, in
designing the prerogatives of the president,
the transplant bias and the Trojan pro-pres-
idential policy exercised limited influence
on the Constituent Assembly. The attrib-
utes and the arbitrator role of the French
head of state were just too much to embrace.
A mediator role was easier to accept, which
is why —as already mentioned —the Spanish
monarch found its place among the main
sources of inspiration regarding the head of
state institution.

2.2.5. How should we distribute power among
the various state mechanisms? What are the
situations in which authoritarian tendencies
can appear?

These were questions to which the Romani-

an political elites, entrusted with the mis-
sion of creating a fundamental law, should
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have sought clearer and more detailed an-
swers, especially because they designed a
system of weights and counterweights on a
foreign empirical foundation. A more ex-
tensive analysis on the particularities of the
chosen political regime and on the dynam-
ics of different governing contexts would
have set off the alarm against power abuse or
at least against some power seduction risks.

2.2.5.1. TheRomaniandualistparliamentary
regime created in 1866. A brief and partial
rhetoric on the distribution of power

In 1866, the monarch and the parlia-
ment enjoyed equal power legitimacy. The
monarch shared sovereignty with the na-
tion. The fundamental law of 1866 was a
constitutional pact between the monarch
and the nation (represented by the Parlia-
ment). The political class, in such a context,
should have been even more responsible
and coherent in how it exercised its polit-
ical representative role of a counterweight
to the head of state traditional power. The
dualist parliamentary regime was, after all,
nothing but a transitional regime to a new
system of political thinking, i.e., full sover-
eignty of the people/nation. The Parliament
should have possessed the means to reach
the desired result. The future monarch was
expected to derive his powers exclusive-
ly from the Constitution as a prior legal
norm, and not from an extra-constitutional
source. However, although the fundamental
law was drafted with the intrinsic purpose
of eliminating the authoritarian regime
established by A.I. Cuza, the final constitu-
tional provisions regarding the distribution
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of power were more favourable to the mo-
narchical power.

A Romanian paradox emerged. The
monarch received the right to initiate laws,
was granted absolute4® and unconditional?
veto, the right to dissolve the parhament‘fs,
and was actively involved in the process of
appointing the ministerial cabinet. In other
words, the monarch was a co-legislator with
executive powers, and the ministerial cab-
inet, having a dual political responsibility,
i.e., in front of the lord/king and in front
of the parliament, existed only as a cata-
lyst between the monarch’s and the parlia-
ment’s will.

The Constituent Assembly of 1866 and
Carol I agreed to a series of compromis-
es that were in stark contrast with the in-
tended teleology of the fundamental law.
The definitive form of the fundamental law
maintained a powerful monarch in the gov-
ernance act49, although the finality desired
by the Constituent was closer to the formula
«the king reigns but does not rule>».

Where is the paradox? An inexperi-
enced and weak Romanian political class,
unorganized in political parties, accepted
far too easily to enter the “political arena”
with a monarch who enjoyed significantly
more power leverages.

The faith in the prestigious origin of the
transplanted institutions and mechanisms
was far too strong. Their mere existence
was considered to be enough for the de-
sired social and legal changes to occur. It
was not enough. The aspirational constitu-
tionalism, which stemmed from aversions,
proved to be a fata morgana constitutional -
ism — a paradox generated by the intrinsic
inability to understand the state of affairs
and make the appropriate decisions.

2.2.5.2. The Romanian semi-presidential
regime created in 1991. A brief and partial
rhetoric on the distribution of power

In 1991, a directly elected president was
drafted, thus enjoying an electoral legiti-
macy equal to that of the Parliament. In-
deed, the Constituent was careful enough to
insert a constitutional superiority clause for
the Parliament>°. Yet that was not enough to
change the social perception; in the nation-
al collective consciousness what matters is
the fact that the President is elected directly
by the People and he alone represents all
Romanians. Having a strong electoral legit-
imacy coupled to the illusion of an apolitical
role, an aura of a nation saviour developed
around the head of state institution, while
the Parliament began to be perceived as a
sum of individuals pursuing the interests
of various infamous political parties. This
is a paradox, because the elected President
is usually the former leader of the political
party that supported her/him in the elec-
tion campaign.

This brings about another Romanian
paradox: an inexperienced Romanian po-
litical class, completely unfamiliar with
the semi-presidential regime and having
clear political reminiscences from the past,
tried not to create a strong president in the
constitutional framework. Thus, the head
of state has no right to initiate laws, a weak
and suspensive right to veto laws, a highly
circumstantiated right to dissolve the par-
liament, and no permission to engage in
political party activism.

Where is the paradox? A theoretically
weak president was placed in a context that
encouraged power concentration. The le-
gitimacy of the president was strengthened
when a four-year presidential mandate was
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introduced in a bid to establish congruence
with the parliamentary mandate and allow
for parliamentary and presidential elec-
tions to take place at the same time. In so
doing, the Constituent paved the way for a
social tendency towards congruence be-
tween the political colours of the first-chair
party in the Parliament and the political
colours of the one wherefrom the president
originates. Thus was created the paradoxi-
cal institution of an apolitical political lead-
er. It is naive to believe that a former party
president — accustomed to a high level of
power over his/her peer —will accept to play
a weak presidential role, in stark contrast
with his/her personality (a party leader is
presumed to have a strong persuasive and
ruling personality) and his/her high elec-
toral legitimacy.

Under such circumstances, linked to the
specifics of the Romanian social and politi-
cal background, an authoritarian president
will most likely re-emerge. An ambitious
president, with no real power, will try to
obtain and exercise power.

2.3. A short selection of “constitutional
creation” outcomes

2.3.1. One cannot graft tulips on rose roots, in

1866

The dualist parliamentary regime encour-
ages a dynamic political game, which can
be fairly played only if the political oppo-
nents are on a relatively equal footing at
the starting point. If one of them becomes
noticeable stronger than the other, the po-
litical regime will change. If the monarch
becomes stronger, the political regime will
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be authoritarian. If the parliament becomes
stronger, the political regime will evolve to-
wards a monist parliamentary regime.

The Romanian political class, poorly
organized in political parties with no doc-
trinal coherence and no clear ideological
identity, did not stand against a king with
authoritarian tendencies (Carol I was part
of a prestigious ruling family) and great
constitutional powers. There was no bridge
to cross the troubled political waters. Or
maybe the bridge was too fragile to support
the heavy weaknesses of the Romanian po-
litical class. After five years of authoritari-
an latency, Carol I decided, in 1871, that in
order to ensure political effectiveness in
Romania, it was necessary to deploy, with
a camouflaged iron fist, the monarchical
instruments of power laid out in the Con-
stitution.

2.3.2. Onecannot graft tulips on rose roots, in
1991

When the Romanian semi-presidential-
ism was exercised in the context of politi-
cal congruence between the representative
public authorities, a deficient and unsuc-
cessful dualist parliamentary regime5' was
rather practiced. An authoritarian head of
state was once again brought to life by the
same historical weaknesses of the political
class. The Romanian rudimentary parties
were and are mainly centred on individuals
with dominant and rather selfish person-
alities and it is widely known that the elec-
toral battle for the presidential mandate is,
in fact, a competition that involves party
leaders.
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In order to have a political elite capable
of tempering the authoritarian tendencies
of a former party leader, we need strong
parties, with a coherent and consistent po-
litical ideology and identity. Such a political
elite would be very useful when Romania
practices cohabitation, a political context
in which intra-executive conflicts are pro-
found, preventing the political efficiency of
both the Government and the Parliament.
The political and constitutional crisis of
2012 is just one example in this regard.
Indeed, if we take into consideration the
year 2012, there was also the issue with the
coherence of constitutional justice5?, but
that is a different, albeit equally problem-
atic story. However, the period spanning
2017-2019 showed that there is an urgen-
cy of “domesticating” the Parliament and
Government>® as well, not only the head
of state, who, in some contexts, should be
a check-and balance in decision making54.

2.3.3. A paradow never comes alone in the
Romanian constitutional praxis

2.3.3.1. In1866

Carol I was the main actor on the political
scene. The Romanian political class re-
mained powerless in the antechamber. The
conservatives and liberals became in turn
the greatest enemies or allies of the lord/
king, depending on the place they occupied
in the political system instrumented by
the monarch — the rotation of the political
parties at the representative wheel. Quite
frequently, the leader of the opposition
party/faction visited the prince/ king with
promises of loyalty and requests for pow-

er privileges outside the framework of the
parliamentary regime. In case of a refusal,
promises usually turned into threats.

The executive (the monarch) started to
form the legislative, through the cabinet of
ministers, entrusted with the manipulation
of the elections that were to follow after the
dissolution of the parliament. For example,
in 1884, the conservatives tried to block
the revision of the fundamental law and,
in relation to this action, wanted to receive
the majority in the parliament, of course,
through the rotation system instrumented

by Carol I.

[...]1Treceived these gentlemen in a very friendly
manner, but I told them that they can get to gov-
ern only by constitutional means and that I was
not allowed to overturn with a gesture of power a
legislative work that had lasted one year. At their
threat that the country could be disturbed, I re-
plied, jokingly, that Romania is really the only
country in Europe where the conservatives are
making revolutionsdd.

2.3.3.2. In1991

In 2003, the 1991 Constitution was revised
with a view to, among others, encourage
cohabitation. Thus, the president’s term
was increased to five years, while the par-
liamentary mandate remained the same.
Nowadays, after experiencing several peri-
ods of cohabitation, the Romanian political
class is considering the return to the previ-
ous constitutional design in a bid to avoid
any such future scenario. This sequence of
political actions is, in fact, a Romanian le-
gal thinking paradox derived from an older
paradox. Traditionally, the Romanian po-
litical class seems to not condone authori-
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tarian slips on the part of the head of state,
but at the same time, it is not at all reluctant
to make political compromises known to be
conducive to the personalisation of power.
In Romania, achieving political congru-
ence between the President and the parlia-
mentary majority is not a rational solution
against the authoritarianism of the head of
state. However, it is politically efficient and
satisfactory for the weak Romanian political
parties, which find it easier to govern with
a knee bent down before their former par-
ty leader, in office as the state’s President,
then to battle with a head of state that is the
former leader of the main party of the op-
position. This alone amounts to a compel-
ling instance of déja vu: it is much better to
have the king/president on your side than
against you.

The political praxis of the years 2017-
2019, which span the second half of the
cohabitation period during K. Johannis’
first presidential term, revealed a differ-
ent path of power personalisation, namely
in the account of a “shadow president”s°,
who is the leader of the political party that
holds the majority in the Parliament. This
type of power model may prove much more
dangerous, especially when the President
has no constitutional or political leverages
to counterbalance the concentration of the
political power in the Parliament and, in
turn, the Government, which is under the
political control of the Parliament. This is
a tell-tale sign that the Romanian politi-
cal scene does not need a weak President,
just as it does not need political figures
equipped with immense power privileges,
which cannot be effectively checked and
(counter)balanced.

We must have a head of state and we link
everything to him, the balance of power57.
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Furthermore, the president’s duties
may come to objectively support power ex-
trapolation by connecting to the purposes
of the constitutional system and, therefore,
of the political regime that does not admit
power personalization in any of the three
branches. For this reason, no branch can
be left behind in terms of effective political
expression3%,

Until 2015, the Constitutional Court
seemed to use an interpretive lens that fa-
voured the presidential power59. However,
inrecentyears, between 2016 and 2019, the
Court appears to have changed its interpre-
tative lenses, endorsing the Parliament via
a not so covert exercise of reverse political
influence®®.

Conclusions

The urgency of undergoing a constitutional
reconstruction through institutions or legal
textualism was highlighted in both cases.
Liberalism was one of the key topics
and concerns of the international political
discourse of the renewed Romanian state,
whose national and international identi-
ty was tested. Domestically, the identity
re-evaluation was carried on from an ethnic
point of view. Thus, a state primarily devot-
ed to the majority ethnic group was en-
shrined. The ethnocentric pattern of think-
ing hindered the transition towards the
desired form of liberalism. This national
epistemic circumstance created perception
issues at both the national and internation-
al levels. Externally, in the eyes of others,
liberalism was not fully embraced, as the
Constitution and the subsequent constitu-
tional and political praxis became heavily
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ethnocentric. Internally, the aspirational
constitutionalism discouraged ethnocen-
tric tendencies by imbuing the constitu-
tional framework with liberal values, which
influenced, to some extent, the constitu-
tional and political praxis. But, in many re-
spects, the liberal standards got twisted to
the point where a dual Romanian identity is
projected. Of these identity facets only one
is real or organic: the national ethnocentric
avatar. The other, the liberal avatar, is false,
but a desired ideal nonetheless. The lat-
ter’s likelihood of genuine manifestation is
heavily limited by the ethnocentric pattern
of thinking, which is deeply rooted in the
Romanian legal and political self.

The transplanted political regimes
were expected to be effective and predict-
able. Hopes and trust were deposited in the
prestigious Western institutions. But once
transposed and exercised, they proved to be
uncertain and volatile due to the host pat-
terns of legal thinking.

In both cases, the desire to have the
“unknown” which was approved by the West
was strong, yet the desired results were
based on anecdotic analyses only, i.e., if X
obtained result A using Z, then we will ob-
tain the same result deploying Z. The Con-
stituents and the other political working
groups were, in many respects, self-suf-
ficient in how they handled the foreign
models. They had little interest in testing
and understanding their logic before im-
plementing them. By 1991, the political
class should have become aware of the fact
that a legal transplant is not tantamount to
transferring experience or education. A le-
gal transplant bears only the seeds fora cer-
tain purpose. One must know what kind of
seeds they plant and how to care for them.
In other words, if one does not properly

understand the means of the transplant and
its object, then the implied transposition is
at high risk of failure. And when the trans-
plant is biased and skewed, due to internal
(e.g., culture, past trauma) or/and external
factors (e.g., international pressures and
expectations, the prestige of the source®"),
the transplant is at an even higher risk of
proving an exercise in futility.

The enthusiasm for the quality of the
transplanted legal formalism and the anxi-
ety over the head of state’s authoritarianism
were not successfully internalised by the
political and constitutional praxis. In 1991,
as in 1866, the attempts to gain political
experience through a new fundamental law
were undone by the counter-experience of
the authoritarian political past, which ap-
pears to be as influential today. One cannot
graft tulips on rose roots, we may say. Legal
institutions operate under certain condi-
tions, and they depend on the particular-
ities of the system that established them.
Within this system, people exercise the
functions of the institution and not the oth-
er way around. Or, to put it metaphorically,
if you are the director of a political play, it is
anything but wise to audition your political
actors at the premiere, directly on stage, for
everyone else to see.
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! The text of the Convention does
not enshrine directly a parlia-
mentary regime but, rather, a
political regime that shares many
similarities with the democratic
Caesarism of the Second French
Empire (see M. Gutan, Regim par-
lamentar §i autoritarism domnesc
in epoca lui Al. I. Cuza. O perspec-
tiva comparativ-juridicd, in <Re-
vista istorica», XXVIII, 2017, pp.
27-63).

The distribution of powers
adopted by Statutul Desvoltdtor
al Conventiei de la Paris [The
Developing Statute of the Par-
is  Convention]
differences in degree with the
prior regime, as its name sug-

»

demonstrated

gests. The Conventional regime
was not abolished but reworked,
especially in point of the power
privileges the head of state could
access directly or indirectly. For
an analysis of A.I. Cuza’s regime,
see M. Gutan, Avatarurile autor-
itarismului  domnesc la mijlocul
secolului al XIX-lea: intre absolut-
ism (luminat) §i cezarism (demo-
cratic), in M. Gutan, O. Rizescu, B.
Iancu, C. Cercel, B. Dima, Sefii de
stat. Dinamica autoritard a puterii
politice in istoria constitufionald
romdneascd, Bucuresti, Universul
Juridic, 2020, pp. 213-226; Id.,
Lupta pentru parlamentarism in
timpul domniei lui A.I. Cuza (1859-
1866), in «Studii si cercetari ju-
ridice», n. 4, 2018, pp. 427-489,
<http://www.rscj.ro/SCJ-4,-2018.
pdf>, June, 2020.

In fact, it was suited and efficient
The ideal of creating a Roma-
nian unitary national state was
achieved, but by sacrificing a hy-
pothetical parliamentary regime.
This later issue was due to an im-
mature Romanian political class,
immersed in private interests.

w

The incoherence of the Romanian
political class was politically con-
trolled through the head of state’s
authoritarianism.

The period after the double elec-
tion of A.I. Cuza was devoted to
the construction of a national and
unitary Romanian state. The pro-
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cess of unifying the political and
administrative bodies of the Ro-
manian Principalities was possi-
ble based on the provisions of the
Paris Convention, which offered,
through the Central Commission,
a common legislative forum for
collaborative legislation in mat-
ters of general interest. In 1859,
this Commission elaborated a
draft Constitution, which some
scholars perceive as to be the
main source of the 1866 Con-
stitution (see C.C. Angelescu,
Proiectul de Constitufie din 1859
al Comisiei Centrale de la Fo-
csani, in <«Anuarul Institutului
de Istorie ,,A.D. Xenopol”», XVII,
1980; Id., Izvoarele Constitufiei
romdne dela 1866, in «Dreptul»,
n. 30, 1920; I.C. Filitti, Izvoarele
Constitufiei de la 1866, Bucures-
ti, Tipografia ziarului Universul,
1934). We consider that the 1859
draft Constituion was not an
early version of the 1866 Roma-
nian Constitution. On the direct
and indirect sources of the 1866
Romanian Constitution, see M.
Gutan, Transplant constitufional
st constitugionalism in Romania
1802-1866, Bucuresti,
Hamangiu, 2013, pp. 354, ff; R.C.
Roghina, Logica si efectele trans-
plantului constitugional din 1866,
Bucuresti, Universul Juridic, pp.
182 ff.
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Nemira, 2004, p. 326.
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Especially when it is objectified
irrationally (in point of prepara-
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alternatives) and unconscious
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(un)conscious transplant, see M.
Gutan, Romanian Tradition in For-
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made by UDMR (Hungarian
Democratic Union of Romania)
party members Zoltan Hosszu and
Karoly Kiraly.
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stitutional creation — the mon-
arch’s absolute veto became free
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The absolute and unconditional
veto was regarded as a specific
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