A Failed Constitutional Experiment: The

Monarchical Constitutionalism and the Organic

Regulations of 1831-1832

1. Introduction

Starting with the fall of Napoleon I, the en-
tire Europe entered the era of the ‘consti-
tutional experiments’. However, the fol-
lowing decades, until 1850, did not know
a triumph of the revolutionary (liberal)
constitutionalism but a spectacular devel-
opment of the counter-revolutionary one.
In the words of J. J. Gomes Canotilho, it
was an era of restoration constitutionalism’®
launched by the Congress of Vienna (1814,-
1815) and the proponents of the monar-
chical principle. Having the French Charte
constitutionnelle of 1814, as a constitutional
model®, different waves of octroy consti-
tutions have established all around Europe
the so called ‘limited monarchy’, ‘tempered
monarchy’, ‘auto-limited monarchy’, ‘con-
stitutional monarchy’ or ‘monarchical con-
stitutionalism’. Poland (1815), the German
principalities of Nassau (1814,), Wurttem-
berg (1815), Sachsen-Weimar-Eisenach
(1816), Bayern (1818), Baden (1818), later

MANUEL GUTAN

Portugal (1828), Luxembourg (1841 and
1856), Italy (mainly Statuto Albertino of
1848), Prussia (1848/1850) and Austria
(184.9) have successively joined this pro-
cess of constitutionalization.

A very fruitful and enlightening litera-
ture on monarchical constitutionalism has
been pioneered in the last years mainly by
French, German and Italian scholars. To my
purpose it is relevant not only their inter-
est in cornering the specific constitutional
mechanisms and political dynamic of this
‘constitutional cycle’ but also their scien-
tific efforts to explain its causes and aims.
Thus, besides a thorough taxonomic en-
deavour, trying to strategically position the
limited monarchy on the map of monar-
chical government typology, the scholars
undertook a process of contextual refine-
ment in order to address it as a particu-
lar historical phenomenon. Ideologically,
the limited monarchy was the product of
a strong conservative discourse dominat-
ing the diplomatic debates at the Congress
of Vienna. Diachronically, it was a consti-
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tutional-political development following
the French Revolution and the Bonapartist
political turmoil and military adventures
at the end of the 18" century and the be-
ginning of the 19" century. Geographically,
this ‘restoration cycle’ (Gerkrath) was born
in France and spread all over Western and
Central Europe. Allegedly, it was aimed
either to tame the liberal heritage of the
French revolutionary moment or to prevent
its further spreading, responding to spe-
cific socio-economic contexts and political
necessities across the European kingdoms.
Above all, they were meant to consolidate
the monarchical unique, although not ab-
solute, power through modern constitu-
tional institutions and mechanisms.
However, beyond these taxonomic ef-
forts, there is room for more diversity.
Despite its scientific relevance, every taxo-
nomicendeavourisinherently reductionist.
It tends to get rid of local peculiarities and
favour sameness. The purpose of this paper
is not necessarily to challenge the estab-
lished taxonomy but to enrich the scholarly
analysis of monarchical constitutionalism
by emphasizinglocal political and constitu-
tional developments occurring on the edge
of this typology. Factually, at 1831, in Wal-
lachia, and 1832, in Moldova, the Russian
Empire, the military occupant, have im-
posed the Organic Regulations (Réglements
Organiques) [hereinafter ORs] as basic law
of the future internal organization of the two
Romanian Principalities situated, formally,
under Ottoman suzerainty. These constitu-
tional statutes have enshrined the specif-
ic mechanism of the limited monarchy in
particular military, geopolitical, political,
social and economic contexts. If the tech-
nique of octroy is crucial for the existence
of the limited monarchy, we should, prob-
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ably, look for a different analytical concept.
If the concrete constitutional mechanisms
limiting the power of the monarch are mak-
ing the difference, we should discuss in the
margins of monarchical constitutionalism.
In this paper I intend to give a brief ac-
count of the context, causes, structure, aims
and dynamic of what I decided to label the
Romanian ‘monarchical constitutionalism
without octroy’, as a subspecies of the mo-
narchical constitutionalism. After a short
account of the geopolitical, political, legal
and social contexts specific to the Romani-
an Principalities at 1830, I shall address the
provisions of the ORs against the accepted
standards of the monarchical constitution-
alism and follow their subsequent devel-
opments in the Romanian constitutional
and political praxis. My core idea is that the
Russians have borrowed from France and
imposed the specific constitutional mecha-
nisms of limited monarchy for geostrategic
purposes, in a Romanian society organical -
ly incapable and, above all, having a polit-
ical class manifesting very little interest in
effectively applying them. At the end, the
monarchical constitutionalism was a failed
Russian experiment. At184.9, after the Wal-
lachian Revolution of 1848, the Convention
of Balta-Liman, concluded between the
Ottoman and Russian Empires, to be elim-
inated amended the ORs replacing the lim-
ited monarchy with a full-fledged monar-
chical absolutism.

2. The making of ORs

In the 1820s, the Romanian Principalities,
Wallachia and Moldova (covering the south-
ern and eastern parts of the contemporary
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Romania), were two autonomous politi-
cal entities situated, since the 16™ century,
under the Ottoman suzerainty. In contrast
to their neighbouring medieval countries
like Bulgaria, Serbia and Hungary, which
entered under the direct Ottoman ruling,
the Romanian states have had the chance to
perpetuate their legal traditions, and their
internal political, administrative, judicial
and religious organization. The traditional
Romanian monarchs — domnii — constant-
ly ruled under the close Ottoman supervi-
sion, and the Romanian aristocratic class
(boierii) never ceased to be an active actor of
the Romanian political scene. At 1821, the
Principalities had just ended a dark peri-
od of 110 years along which the Ottomans,
for political reasons, preferred to directly
nominate princes (domni) of Greek origin
(phanariots, from the Phanar/Fener neigh-
bourhood of Istanbul) on the Romanian
thrones, replacing the traditional ones,
elected by the Romanian boyars according
to the local constitutional customs. As a re-
sult, not only the internal autonomy of the
Principalities has drastically reduced but
also the Phanariots ruled despotically, with
poor tendencies of enlightened absolutism.
The despotic power of the prince, the en-
demic corruption amidst the administra-
tive apparatus, the huge tribute due to the
Ottomans and the extreme poverty of the
peasantry were sided by the negative effect
of the multiple foreign military campaigns
occurring on the Romanian soil. Situated
as a buffer-zone between three empires,
Ottoman, Russian and Austrian, the Roma-
nian Principalities witnessed all their ex-
pansionist ambitions and suffered impor-
tant territorial losses (northern Bucovina
captured by Austria, in 1774, and Bessara-
bia taken by Russia in 1812). Gradually, the

Russian Empire became a key geopolitical
player in the region. Being self-proclaimed
as ‘protecting power’ of the Principalities,
it barely made a secret from its intention
to conquer the Balkan peninsula under the
flag of Orthodox Christianity.

In this context, the Romanian bo-
yars started to develop strategies meant to
change the internal political climate. On a
short term, all Romanian aristocrats were
united by their interest in convincing the
Ottomans to give up on phanariot princ-
es and to restore the Romanian reigns.
Besides, the autochthonous boyar layers
(upper, middle and lower aristocracy) de-
veloped different post-phanariot scenar-
ios ranging from an oligarchic republic to
an estate monarchy. Consequently, dozens
of political mémoires, reform programs,
and even constitutional projects have been
sent and proposed to the Ottoman, Russian
and Austrian chancelleries. By reacting to
phanariot despotism, their core idea was
either to completely get rid of the monar-
chy or to drastically limit the monarchical
power. While the interest in the republic
has dramatically diminished after 1821, the
‘limited monarchy’ (monarhia mdrginita)
was constantly at stake. As a constitutional
goal, ‘'monarhia marginitd’ was envisaging
not only to reduce the powers of the Prince,
especially in legislative, financial and ad-
ministrative matters, but also to have his
power limited by law (constitution). Inter-
estingly, this aim was pursued, sometime,
with the help of concepts, institutions and
constitutional mechanisms borrowed from
the French revolutionary and Napoleon-
ic constitutional models. Especially, the
so-called Carbonari* (cdrounari) consti-
tutional project of 1822 offers a surprising
example of constitutional borrowing and
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adaptation by dressing the balance of pow-
er between the monarch and the estates in
the liberal clothes of the 1791 French rev-
olutionary Constitution. However, nobody
should read this through the lens of liber-
al constitutionalism: streaming from the
middle and lower aristocracy, this consti-
tutional text was aiming to gain the privi-
leges of the upper aristocracy for its propo-
nents. Above all, no one was interested in
the popular / national sovereignty and no
prospect of democratic representation was
envisaged. Considering the absence of the
middle-class (even the few bourgeois ele-
ments of the Romanian society were eager
to become members of the aristocracy) this
would be of no surprise. At the end of the
1820s, the idea of the estate monarchy, po-
sitioning the boyars (especially the upper
aristocracy) as co-rulers (co-legislators)
besides the Prince was the main political
desire of the Romanian political elites. Be-
fore the Russian occupation, the Wallachian
grand boyars had already prepared a first
draft of the OR (1827) where the supreme
power in the state was entrusted to a su-
preme collective organ — The Enlightened
Divan —, including the Prince, the heads of
the Orthodox Church, the old boyars, the
members of the administrative and justice
divans, that would have had the power to
decide in the internal matters of the coun-
tryd.

At 1828, the Russian armies invaded,
for the second time in the 19" century, the
Romanian Principalities. The occupation
lasted until 1834 and was the perfect occa-
sion for the Russian bureaucracy to fulfil
its plans to practically integrate them into
the Russian empire, preparing their future
formal annexation. Above all, this plan was
supposed to be materialized with the help of
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above mentioned ORs. Although a Russian
initiative, their enactment was not a unilat-
eral decision of the Russian Empire. Their
existence was negotiated by the Ottomans
and Russians, agreed and finally stipulated
in the provisions of the Akkerman (1826)
and Adrianopol (1829) treaties. The texts of
ORs were written, between 1829 and 1830,
by two committees of Wallachian and Mol-
davian boyars under the supervision of the
Russian governor — Pavel Kiseleff —, revised
by a Russian ministerial committee in St.
Petersburg, mostly formally approved by
Wallachian and Moldavian Extraordinary
Assemblies and finally entered into force in
1831-1832.

It is very difficult to approach, at least
formally, the ORs as constitutions. Their
name actually recalled the Russian-style
legislation and the concepts of "constitu-
tion” and ‘charter’ were carefully avoid-
ed. In substance, they were a collection of
provisions covering a wide range of issues
starting with the election of the Prince and
ending with the quarantines and burial of
the dead. Not accidentally, the Romanian
doctrine labelled them ‘constitutional and
administrative codes’®. Of high interest for
my demonstration are the provisions of the
first and the second chapters of the ORs,
regulating the organization and exercise of
political power, especially those establish-
ing the role played by the Prince and the
Ordinary Assembly (the unicameral par-
liament) in the legislative process. Alot has
been written in the Romanian (constitu-
tional) historiography about the origin and
originality of these provisions. These ones
intrigued not only because the ORs were the
first written legal norms addressing mod-
ern constitutional matters in the Romanian
Principalities but also because they did it by
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using institutions and mechanisms foreign
to the Romanian medieval constitutional
traditions. To many, their sources were the
political demands and projects forwarded
by the Romanian aristocracy at the end of
the 18™ century and the beginning of the
19" century’. But, as I shall emphasize lat-
er, the ORs were pretty far from capturing
the constitutional design envisaged by the
Romanian boyars. Only few scholars have
correctly established the necessary link be-
tween the ORs’ provisions and the French
Charte constitutionnelle of 18142 but all of
them fell short of drawing the right conclu-
sions from this assumption. To them, the
ORswere introducing, for the first time, the
modern (and liberal) separation of power
in Romania“. Nevertheless, this idea made
the ORs constitutional provisions very dif-
ficult to read and interpret.

I have no doubt that the core provi-
sions of the ORs were introduced by the
Russian bureaucrats under the supervi-
sion of the Russian Imperial Chancellery.
This is proven, above any suspicions, by
the Instructions'® written (presumably) by
the Russian state-councillor Dimitri V.
Daskov'! on demand of the state-chancel-
lor K. Nesselrode and sent, at 1829, to the
governor P.F. Jeltuhin (the predecessor of
Kiseleff) as guidelines of the future Regu-
lations. Comparing the first two chapters of
the ORs with these Instructions one can eas-
ily notice the high percentage of sameness:
the Romanian boyar committees almost
identically copy-pasted the provisions
regulating the organization and exercise of
political power. At the same time, [ have no
doubt that both the Instructions and the ORs
had enshrined constitutional institutions
and mechanisms closely borrowed from
the French Charte Constitutionnelle of 1814..

A thorough comparison reveals that the
material content and, sometime, the form
of the Articles 18, 19, 22, 37, 45, 46, 47, 48,
49, 50, 57 of the Charte have been fully or
partially transferred in the Articles 46-60
and 214, of the Wallachian Organic Regula-
tion (WOR) and Articles 49-63 and 281 of
the Moldavian Organic Regulation (MOR).
The Russian interest in the French Charte is
not a surprise, at all. The Russians were an
active part of the Vienna Congress (1814,-
1815) and joined the European diplomat-
ic efforts to rebuild Europe in the spirit of
Restauration. Moreover, the Russians had
already borrowed from the French Charte
in 1815 when the Charte constitutionnelle du
Royaume de Pologne has been octroyed by
the Tsar Alexander I'*. However, the Ro-
manian case has its own particularities that
make a striking difference.

3. The monarchical  constitutionalism

without octroy

(i) First of all, ORs were not octroyed
constitutions but, rather, imposed ones,
under the transient Russian military oc-
cupation. There was no Romanian mon-
arch self-restraining, willingly or obliged
by certain circumstances, the exercise of
his executive and, especially, his legislative
powers by using a modern constitution-
al framework and adequate constitutional
mechanisms. In contrast to the Polish case,
the Tsar did not have in his portfolio the
Romanian crowns. Accordingly, whether
the Polish Charte of 1815 may be considered
a granted constitution3, the ORs certainly
were not. Instead, the Russians took full
advantage of their intrusion to control the
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process of ‘the constitution making’ in the
Romanian Principalities. Following, the
ORs were limiting the powers of a future-
to-be-elected prince. Effectively, the “con-
stituent power’ was exercised by the suze-
rain and protecting powers and any future
amendment of the ORs had been reserved
to these ones.

Nevertheless, the concept of ‘imposed
constitution’ is problematic'4, although
unavoidable. Thus, it is true that the ORs
were enacted under Russian supervision
but the Russians were actually applying
the provisions of the treaties concluded
with the Ottomans. Formally, it was not
the Russians who had the last word but the
Romanian Extraordinary Assemblies that
approved them. At the same time, the ORs
were written by two boyar commissions and
some provisions (mainly of its administra-
tive part) reflected their opinions. Finally,
in the first three decades of the 19™ century,
a significant part of the Romanian aristoc-
racy approached the Russian Empire as a
source of liberty and as a guarantee of the
Romanian Principalities’ autonomy against
the abuses of their suzerain power. This is
why a constitutional reform undertaken by
the Russians, reflecting the hopes and po-
litical interests of the Romanian boyars,
had been positively expected in the Prin-
cipalities. But the Russians did not fully
meet the boyars’ expectations with regard
to the organization and exercise of the po-
litical power, especially with regard to the
powers of the Prince. This part of the ORs
was written by Russian bureaucrats, sent in
the Principalities and faithfully enshrined
in their provisions, reviewed by Imperial
officers and accepted with no amendments
by the Romanian Extraordinary Assem-
blies. In this sense we are in the presence
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of a constitutional imposition. This con-
cept helps us also to emphasize a narrative
of Romantic origin'> gradually developed
by the Romanian political elites after 1830,
encapsulating a domestic perspective upon
constitution and constitutionalism. Blam-
ing the ORs as foreign, imposed, "consti-
tutions’, both the Romanian liberals and
conservatives were expecting the proper
moment to make a modern constitution ex-
pressing the will of the sovereign Romanian
nation and effectively limiting the monar-
chical powers.

(ii) They were legal instruments of
‘monarchical restoration’ in the Romani-
an Principalities but not in the sense of the
French post-Napoleonic political and con-
stitutional events. There was no (liberal)
revolutionary movement in the Romanian
Principalities before 1830 and no dynas-
ty to be restored. However, we could speak
about the restoration of the Romanian
reigns. After 110 years of Phanariot ruling,
the ORs were regulating, in a rational and
modern legal framework, an elective and
lifelong monarchy with a Prince recruited
exclusively from the Romanian upper aris-
tocracy. Above all, this was the most impor-
tant constitutional change, considering the
Romanian expectations.

(iii) They intended to block the spread
of principles and values of liberal constitu-
tionalism in South-Eastern Europe. This
happened in the context of a considerable
change in the Russian foreign policy at the
beginning of 1830s. A few years before, un-
der the reign of Alexander I, the Imperial
administration had no problem to borrow
the French Charte Constitutionnelle of 1814,
with its whole liberal garnish, especially the
human rights, and enshrine its provisions
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in the Constitution of the Polish Kingdom
(1815)16.

(iv) Back then, the Tsar was intending
to reconcile the Polish people with their
Russian ruler by opening the window to
revolutionary constitutional solutions'?.
His successor, Nikolas I, faced differ-
ent times and different political and so-
cial challenges. The Decembrist Russian
pro-liberal revolt of 182518, the egalitarian
tendencies of the Russian border nobility,
especially in the neighbouring Bessarabia,
the European liberal movement of 1830,
ending with the Polish uprising of Novem-
ber, have marked a gradual shift towards a
more centralized-authoritarian ruling'9.
Not accidentally, the ORs were ‘constitu-
tions of estates’ completely silent about the
human rights. The Romanian parliaments
were opened exclusively to the top clergy-
men and the most privileged layer of aris-
tocracy. Significantly, the state-chancellor
Nesselrode denied the successive requests
of the governor Kisseleff to make the Wal-
lachian and Moldavian Assemblies more
representative. He argued that

Russia is not willing to replace the arbitrary and
abuse of the former [Phanariot] regime with the
anarchy or the complicated representative sys-
tem practiced in other countries, incomparable
with the Romanian Principalities™.

The phanariot despotism had to be
eradicated, but not by favouring a liber-
al-democratic-like regime. Accordingly,
the modern representative system was re-
placed by an organic medieval representa-
tion where the grand boyars were repre-
senting the whole aristocracy. Against this
background, we could align this Russian
interest in monarchical constitutionalism
with the pattern of European strategies try-

ing to prevent the spreading of the French
revolutionary ideas®' but on medieval-ori-
gin socio-political grounds®2.

The strong conservative character of the
ORs may be noticed not only with regard to
the lack of any revolutionary (liberal) trace
but also with regard to their technical de-
sign. They dealt with the organization and
exercise of political power in the first two
chapters (a chapter IV was reserved to the
Administrative council and a chapter VII/
VIII was dedicated to the judiciary) but
they were far from formally resembling the
French Charter of 1814, or the Polish one of
1815. The first chapter was regulating the
election of the prince by an Extraordinary
Assembly and the second one the election,
powers and function of the Ordinary As-
sembly. No special chapter was dedicated
to the role and powers of the prince. His
personal inviolability was not express-
ly enshrined and important prerogatives,
usually belonging to a chief of state, were
missing (however, not surprisingly consid-
ering the Principalities’ international sta-
tus). The executive, legislative and judicial
powers of the prince were regulated in the
special chapters dedicated to the Ordinary
Assembly, Administrative Council and the
system of courts. Besides this quasi-mod-
ern constitutional format, the discourse of
33 .. the pres-
ervation of the Romanian old constitutional
customs, not only secured the Romanian
internal autonomy but also avoided any in-
terference with the French revolutionary
heritage.

Beyond this mix between the modern
constitutional format of the French Charte
constitutionnelle and the Russian-style leg-
islation, between the Russian constitutional

the ‘historical constitution

paternalism and Romanian constitutional
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tradition, it is still remarkable the Russian
strategical sensitive approach of the Roma-
nian society and politics. Like in the Polish
case, the Russian empire carefully man-
aged to accommodate the Romanian polit-
ical elite with their possible future master
by trying to meet, as long as possible, its
expectations. This is why the Russians not
only avoided the revolutionary-liberal con-
stitutionalism but, at the same time, avoid-
ed to impose the Russian imperial model of
‘the autocratic and unlimited monarchy’ as
it was enshrined in the 'Fundamental Laws
of the State’ (Svod osnovnykh gosudarstyen-
nykh zakonoy) of 18324

(v) They intended to reinforce the mo-
narchical principle but, at the same time, to
limit the monarchical power. The Russians
had neither the intention to build a weak
monarch nor to make the estates co-legis-
lators, as they expected. The Russian Em-
pire needed, for its geostrategic purposes,
a constitutional system with a strong but
not abusive monarch and a legal framework
capable to involve the estates-based par-
liaments in the state policy. This is why the
monarchical constitutionalism was a per-
fect solution.

Here, again, we should notice a dis-
tinctive particularity of the Romanian case.
While the (self) limitation of the monar-
chical power is the hard core of the monar-
chical constitutionalism, the Russians were
closely interested to limit also the political
disorder constantly fuelled by the Romani-
an aristocracy. Russia was completely aware
of the extreme despotic behaviour devel-
oped by the Phanariots in the recent past
but, at the same time, fully acknowledged
the destructive potential of the competing
boyar factions (tarafuri) fighting for politi-
cal supremacy and economic privileges. The
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political intrigues, the clan solidarity and
obedience, the refuse to comply with the
monarchical ruling, the endless complains
against the princes constantly addressed to
the Ottomans, all these were strong factors
of political destabilization that the Russians
were not ready to encourage. As Councillor
M. L. Minciaki, the future Russian presi-
dent of the ORs commissions, was advocat-
ingin1827,
The desire of the protecting power is to let the
prince enjoy the greatness of his power, ruling by
the law, with no abuse of power and respect for
the rights of his subjects; at their turn, the bo-
yars are obliged to cooperate [...] working for the
public good. Thus, neither the prince to oppress

the boyars with his unchained power, nor the bo-
yars to disobey the prince?>.

This explains the pretty strange provi-
sions of the Article 58 WOR and Article 61
MOR stating that «the powers of the Or-
dinary Assembly [...] cannot, in any cir-
cumstances, block the ruling power of the
prince [...] aiming at keeping the public
order and safety». It was an appeal to some
sort of loyal cooperation between institu-
tions for the sake of the public good.

Ideologically, the ORs have entrenched
the divine origin of the monarchical power
and, consequently, built the whole consti-
tutional architecture on the logic of monar-
chical principle. Theoretically, the legiti-
macy of the monarchical power was lasting
outside the constitution. In terms of L. Lac-
che?®, the true essence of monarchy came
before the ORs but the concrete exercise of
the monarchical power (implementation)
was regulated by the Russians within the
ORs. The unity of the political power was
at stake and any reference to the modern
principle of separation of powers is futile*?.
The express mention of the separation be-
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tween the executive and judiciary (Article
212 WOR and Article 279 MOR), on the one
hand, and the legislative and judiciary (Ar-
ticle 59 WOR and Article 62 MOR), on the
other hand, should be read from a different
perspective, i.e. it was meant to improve the
justice by forbidding the bureaucracy and
the parliament to interfere. Basically, the
members of the state administrative appa-
ratus and the parliament should have had
no judicial powers. There were no formal
or informal, open or implicit discussions
about the important distinction between
the possession of power (ius / substantia) and
exercise of power (exercitium / usus) but it
was reflected by the constitutional design
of French origin. The Prince was entrusted
with the exercise of the executive function,
with the help of his ministers and the Ad-
ministrative Council, and the judicial func-
tion, with the help of the courts. The legis-
lative function was entrusted to the Prince
and aunicameral parliament —the Ordinary
Assembly — gathering, in each Principality,
the estates’ representatives. Naturally, the
Prince had the power to summon, prorogue
and end the session of the parliament and
even to dissolve it in the conditions estab-
lished by the law.

As in France and other countries of the
monarchical constitutionalism, the leg-
islative process was the framework of the
monarchical limited power. Although the
collaboration of the prince and the Assem-
bly in the exercise of the legislative power
was rather implicit, the parliament had not
been endowed with a simple ‘approval’ of
the monarchical legislative proposals. In
every Romanian Principality, the Prince
had the initiative, the sanction and an ab-
solute veto, the Assembly the right do dis-
cuss, amend and vote every legislative bill,

Portrait of Count Pavel Kiselyoy, Russian governor of
Moldavia and Wallachia

the special right to vote the state budget
and, last but not least, the right to advance
legislative proposals to the Prince. Accord-
ingly, the parliament was expected to play
the function of a counter-power or legis-
lative break?®. However, the ORs devel-
oped some peculiarities, departing from
their French model. Thus, the Prince had
the possibility to return to the Assembly
the voted legislative projects, for a sec-
ond debate (WOR), but, compared to his
French homologue, he had no amendment
power. This did not transform the Assem-
bly into a co-legislator and, in the spirit of
the ‘constitution’, its vote may be assimi-
lated to the technique of ‘avis conforme™9.
The Prince was the master of the legislative
power and, thus, remained the ‘master of
the law’3°. However, although only his will
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gave to a legislative bill its legal force, he
had no control over the material content
of the law. The Prince had no obligation
to accept a bill as it was debated, amended
and voted by the Assembly, but if he did
it, he had to take it unaltered. Considering
also the power of the Assembly to accept or
not for debate the bills sent by the Prince,
we may say that the position of the parlia-
ment as a counter-power was pretty strong.
The Romanian scholars are questioning
the reasons backing this constitutional de-
sign, its intentional or irrational character.
Despite the Russian intentions, we may no-
tice the existence of a very powerful Prince
facing a surprisingly powerful Assembly in
the frame of a constitutional architecture
prone to serious constitutional and polit-
ical deadlock. The Russians had the strong
monarch they desired, empowered to keep
the political and social order, and opera-
tionalized, in a modern format, the desire
of the Romanian aristocracy to have the
monarchical power limited. This was not
the design envisaged by the Romanian bo-
yars and it was far from meeting their claim
to co-rule but, somehow, they had at their
disposal a constitutional mechanism ca-
pable to contain the monarchical abuse of
power, at least at the legislative level.

4. Afailed constitutional experiment

Itis not clear whether the Russians have ac-
tually intended to build a functional limited
monarchy in the Romanian Principalities,
but history proved the very difficult task
of having the monarchical constitution-
alism working at its formal-institutional
parameters. Theoretically, the monarchi-
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cal constitutionalism has been cornered
as a transitional constitutional solution,
depriving it of any inbuilt serious resourc-
es of self-reproduction. Its development
closely depended on its ideological impe-
tus and specific socio-political contexts.
Its fate has been even more unpredictable
when it was handled as a pragmatic tool of
constitutional engineering in the hands of
a conqueror. Prompting no exogenous ide-
ological expectations, the ORs were com-
pletely at the mercy of domestic political
contingency. They were two masterpiec-
es of constitutional conflict between the
princes and Assemblies, opening the po-
litical scene to future fights for political su-
premacy. Certainly, the Russians reserved
for themselves the decisive role in political
crisis management. Both main constitu-
tional mechanisms of deadlock resolution,
i.e. the dissolution of the Assembly by the
prince and the deposition of the prince by
the Assembly were controlled by the Turks
and, especially, by the Russians. For sure,
the imposed character of the ORs and the
positioning of the Russians as the key third
player have reduced the unpredictability
that ‘the deliberate vagueness and flexibil -
ity of the monarchical constitutionalism
should have provided.

In close connection with the constitu-
tional-political and social background, the
monarchical constitutionalism favoured
the development of parliamentarianism, as
did the French Charte constitutionnelle>?, or
the "enlightened despotism’, as happened
in the southern German principalities of
Baden and Bavaria®}. The path has been
decided both by the particular institution-
al design and the political balance settled
between the monarch and the parliament.
Institutionally, it would have been very dif-
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ficultto the Romanian political actors to de-
velop a parliamentary regime. Besides the
lack of monarchical inviolability, its other
constitutional prerequisites were missing:
compatibility between the ministerial and
parliamentary dignities, the governmental
(juridical) responsibility, and the coun-
tersigning. Beyond doubt, the political life
in the Romanian Principalities between
1831 and 1848 did not encourage the birth
of parliamentarianism. Quite the oppo-
site, the Moldavian prince Mihail Sturdza
(1834-1849) and the Wallachian princ-
es (Alexandru Dimitrie Ghica, between
1834.-184.2 and Gheorghe Bibescu, between
184.2-1848) managed to gradually secure
their influence and power over the As-
semblies, finally succeeding to impose a de
facto monarchical absolutism. The political
interference of the Russians, that, usually,
shifted the balance of power in favour of the
princes, contributed to this development.
However, the cultural-political context in
the Romanian Principalities has decisively
adjusted this political course.

Both ORs were constitutional trans-
plants imposed by the Russian Empire for
the sake of its geopolitical interests. Ac-
cordingly, they inevitably suffered from
the encounter with the local cultural back-
ground. The Romanian princes had no per-
sonal interest and no cultural incentive to
strictly follow the letter of the ORs. Despite
the very bad memories about the Phanar-
iots, the popular cult of the monarchy and
the centrality of the monarch in the Roma-
nian constitutional-political culture were
very strong. For centuries, the Romanian
princes were the supreme policy-makers
and the Romanian medieval states were far
from knowing the dominant role of the es-
tates as happened, for example, in medie-

val Poland. Having, suddenly, their power
thwarted by a foreign origin constitutional
text did not fit the Romanian princes’ way
of thinking and political behaviour. This is
why they did everything to break the consti-
tutional chains. At their turn, the Romanian
boyars had no previous theoretical interest
in the limited monarchy and no particular
appetite for this constitutional formula de-
veloped after 1831. Considering their ideo-
logical and political goals, some boyars had
still been interested in the project of the
medieval estate monarchy, while many oth-
ers started to be more and more interested
in the values, principles and institutions of
the liberal constitutionalism.

Above all, the main problem of the pro-
cess of ORs acclimatisation was the po-
litical culture of the Romanian political
elites. The biggest challenge for the ORs,
as modern and rational legal normativity,
was the Romanian political elites’” lack of
interest in institutions. The political life
throughout the Phanariot century devel-
oped between the struggle of the Phanar-
iot princes to keep and financially benefit
from the political power and the strategies
of political pressure and survival developed
by the Romanian boyars, underpinned by
the networks of family and class solidarity.
As a consequence, the political game dur-
ing the 1830s and 184.0s frequently ignored
the institutional constraints. The political
relationships between the princes and the
boyars have usually been dominated by the
personal interest of the grand boyars to get
strategic and lucrative dignities in the ad-
ministrative apparatus and the pressures of
the middle and lower boyars to have equal
access to the political and economic privi-
leges. The executive positions around the
Prince have remained highly appreciated,
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as long as no tradition of a powerful estate
assembly developed in the Romanian his-
tory. Gradually, the Romanian equivalent
of ‘good governance’ became the capacity of
the princes to comply with the high demand
of executive offices from and for the differ-
ent layers of the boyars. This is why the Or-
dinary Assemblies created by the ORs were
of secondary importance for the boyars, as a
tool of political pressure against the Prince.
However, the institutional channels and
constitutional mechanisms have not been
completely ignored, especially in Walla-
chia. Here, the prince Alexandru D. Ghica
did not succeed to control the parliamen-
tary elections, as did his Moldavian coun-
terpart. Consequently, he knew a strong
opposition in the Assembly that succeeded
to use the counter-power role of the parlia-
ment to promote the political and econom-
ic interests of the boyars, as a privileged
estate. Repeatedly, between 1834 and 1842,
the Assembly managed to block the legisla-
tive projects of the Prince or to amend them
according to their preferences. The Prince
had no alternative than to exert his absolute
veto and the foreseeable deadlock has been
installed.

Overall, no visible attempts were made
by the Wallachian and Moldavian assem-
blies to join the Prince as legislative ini-
tiators, as it practically occurred in oth-
er countries>4, Despite the birth of some
modern parliamentary techniques, the es-
tate-based representation blocked the rise
of parliamentarianism. The timid spread
of liberalism amidst the MPs and the de-
velopment of a national agenda had no sig-
nificant impact upon the modernization of
politics and birth of a parliamentary spir-
it. Not accidentally, the most appreciated
parliamentary mechanism (Article 54 WOR
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and Article 57 MOR) consisted in official
complaints against the princes’ politics
addressed to the Turks and Russians as it
perfectly resembled the previous strate-
gies of political resistance practiced by the
Romanian boyars. This is why, the depo-
sition (by the Sultan) of prince Ghica, in
October 184.2, was rather the effect of a me-
dieval-like intrigue than that of a modern
functional institutional framework. In this
climate, politics was frequently a private af-
fair and the lack of a free press interested
in political analyses prevent the birth of the
public opinion as a key player in making the
political actors accountable.

Admittedly, no parliamentarianization
of the Romanian political life could have
been possible without the proactive col-
laboration of the princes. Far from accept-
ing any visible traces of the representative
government, they do their best to defend
their traditional strong place on the top of
the Romanian state and politics. To all po-
litical pressures coming from the boyars
and the parliaments, the princes respond-
ed through intrigue, intimidation and po-
litical manipulation, under the guidance
and blessing of the Russian consuls in the
Principalities. In a relatively short term,
the Moldavian prince Mihail Sturdza suc-
ceeded, through electoral manipulation, to
have very friendly parliaments. His strategy
was perfectly imitated by the prince Gheo-
rghe Bibescu in Wallachia, after 184.2. The
lack of bicameralism made this task even
easier. During the sessions of the parlia-
ment, the princes repressed any dissenting
opinions making fully effective the Article
53 MOR and Article 50 WOR that allowed
the Assembly to exclude its members chal-
lenging the decisions of the majority. Hav-
ing no interest in acknowledging the po-
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litical role of the parliamentary majority,
the princes refused to recruit the ministers
from its members. In fact, the Administra-
tive Gouncil had never gained the status of
an autonomous cabinet, its members being
fully at the disposal of the monarchs. Thus,
the last ones had no problem in fully con-
trolling the governmental agenda and pass-
ing, without parliamentary obstacles, any
legislative initiative they needed.

Conclusions

The ORs were imposed constitutions giv-
ing birth to a monarchical constitutional-
ism without octroy. With the exception of a
monarch self-limiting his power, the logic
and mechanisms of the limited monarchy
were fully present, although with striking
local particularities. Of all, the lack of the
amending power of the prince witnessed a
special constitutional design meant both to
answer the demands of the Romanian polit-
ical actors and to offer the perfect leverage
to the Russians for their future interference
with the Romanian domestic constitution-
al-political life.

It was not the vague and relatively open
character of the monarchical constitution-
alism that determined its fate in the Roma-
nian Principalities. There were no com-
peting ideological narratives fighting over
the constitutional text as France knew in
the period of Restauration®>. The ORs were
not interpreted and intellectually acclima-
tised but organically rejected by the Roma-
nian political elites and discredited by the
princes as inadequate tools of governance.
Excluding some short-term pragmatic
instrumentalisation of the constitution-

al mechanisms for individual, group and,
sometime, national interests, there was no
ideological incentive to make ‘the limited
monarchy’ a programme of future constitu-
tional modernization. The liberal political
movement developing after 1830 strong-
ly criticized the ORs both for their feudal
and imposed characters. In the presence of
an upper boyar layer entrapped in the old
medieval political habits, no spirit of par-
liamentarianism raised and the informal
power of the princes grew exponentially.
Beyond the political resistance of the Walla-
chian Assembly between 1834, and 184.2, no
other parliamentary mechanism succeeded
to counterbalance the monarchical power.
Having no room for ideological and politi-
cal acclimatisation, the ORs inevitably col-
lapsed in the turmoil of the 1848 Wallachian
liberal revolution. Despite the constitu-
tional expectations of the Romanian rev-
olutionary, the Turks and the Russians did
not accept a liberal constitution but gave up
the monarchical constitutionalism. As long
as the anti-liberalism and anti-parliamen-
tarianism were still on their agenda, they
chose the best constitutional format capa-
ble to guarantee their political control.

This is why the monarchical constitu-
tionalism introduced by the ORs between
1831 and 1848 was not a transitional mo-
ment between the monarchical absolutism
and the liberal-democratic constitution-
alism but it facilitated a passage from the
despotic-like Phanariot ruling to a con-
stitutionalized monarchical absolutism.
Acknowledging the inadequacy of the mo-
narchical constitutionalism to the Roma-
nian political culture and being concerned
about their possible evolution towards
parliamentarianism under the mark of the
national interest, the Ottoman and Russian
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empires strongly disempowered the Ordi-
nary Assemblies. They lost the right to dis-
cuss, amend and vote the legislative bills,
only expressing an avis consultatif. This is
why, as long as it was meant to grant social
and political order and equilibrium in the
Romanian Principalities under the Russian
supervision, the monarchical constitution-
alism was a failed experiment. At the end,
the great merit of the ORs was the ration-
alization of the monarchical absolute pow-
er using the (quasi) modern format of the
constitution.
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