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Republicanism and its ‘gentle wings’ (Ode to Joy).
The Republican Dignity to be Governed, not 
Mastered as Founding Rational Legitimacy 

ulrike müßig

I.  Introduction

«Your magic reunites what was split by 
convention, and all men become brothers 
where your gentle wings are spread», wrote 
Friedrich Schiller in his 1785 Ode to Joy1. 
Seven years later, the young Beethoven 
declared his intention to set the poem to 
music, although it would take another three 
decades before his Ninth Symphony, part 
of which comprised the Ode, premiered in 
Vienna. The moral superiority of ancient 
republican heroes over despots and tyrants 
is a common topic in German classical 
literature. It is no coincidence that the 
legends of Virginius’ tyrannicide and the 
fall of the Tarquinian monarchy of Lucius 
Tarquinius Superbus at the hands of Lucius 
Junius Brutus (510/509 BCE) became a 
favourite motif. Lessing used it in Emilia 
Galotti (1772), as did Schiller in Fiesco’s 
Conspiracy at Genoa (1783). As important as 
this was, so too was the historical knowledge 
concerning Marcus Iunius Brutus Caepio, 

who assassinated Julius Caesar on the Ides 
of March in 44 BCE to defend the ideal 
of the old republican senatorial liberty 
(libertas). The literature on republicanism 
is vast, spanning centuries and even 
millennia; more often than not, however, 
this research focuses on the republic as a 
form of government alone2. The key aspect 
of this standard reading of republicanism is 
the rejection of monarchy, and indeed there 
is an omnipresent reduction to a dichotomy 
between republic and monarchy. 

By examining republicanism through a 
functional approach3, though, its essence 
becomes clear: republican citizens (cives) 
could be governed, but not mastered as mere 
subjects; the standing, in which a citizen 
is one’s own master, is the core element 
of republican self-rule, as contrasted to 
subjection under top-down power. As 
far as the founding rational legitimacy is 
concerned, the conditions of citizenry and 
res publica logically coincide, reliant upon 
the very dignity of ‘being an end in himself’, 
contributing to and participating in the 
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commonwealth. It is the first goal of this 
essay to explain the republican values and 
traditions in their historical functionality.

As early as the Italian Renaissance 
and the Machiavellian vivere libero 
that specified republican values and 
traditions4, it was clear that the republican 
virtue of the vir civilis was not intended 
as an abstract humanistic canon, but 
the functional nucleus of creating a 
rational legitimacy outside the traditional 
legitimatory categories (such as ‘empire’ 
or ‘church’)5. The step that transformed 
the res civilis/civium into the res publica6 
was the organisation of legal power use 
in a ‘non-legitimate dominion’ whose 
rational legitimization is only created as 
a constituted corporation. Traditionally, 
legitimization was derived from the idea 
that power was ordained from heaven; 
(urban) civil corporation, by contrast, 
starts as a non-legitimate dominion. 
The rational legitimized founding of a 
corporation and the legality of its power 
use (having started as a non-legitimate 
dominion whose legitimacy was created 
rather than inherited from on high) are the 
two functional pillars of republicanism, 
which ‘met the law’ throughout time and 
space. At the outset of my line of arguments 
that reread republican values and 
traditions in their historical functionality 
is the following: any republic (be it the form 
of government or the use of sovereignty 
in the sense of the Kantian republican 
spirit) is grounded in the need to create 
its own rational form of legitimacy by the 
consensual establishment of legality7.

The two pillars of republicanism –  the 
grounding of rational legitimacy and 
the creation of legality in the consented 
community  – both intersect with the law 

at certain junctures. The ancient concept 
of res publica referred principally to the 
community, and was independent of the 
form of government that that community 
adopted. This meant that the res publica 
concerned the affairs of the people as a 
whole, while the res populi were those of 
common use. The interest of the people 
was the yardstick for any rule, while the 
Aristotelian constitutional degenerations 
– tyranny, oligarchy, and ochlocracy – 
were its antipodes. This value-orientated 
ancient concept of res publica first became 
judicialized in its coincidence with medieval 
canon corporation theory (quod omnes 
tangit); this interpreted the citizenry as a 
constituted association with legal capacity. 
Legitimization of corporation, however, is 
only one part of the republican story. 

The equation of the citizenry (civitas) 
and the republic through the medieval 
doctrine of corporation was weakened 
with the elevation of sovereignty as one 
of the key considerations of the state (as 
exemplified by Bodin in his Six livres of 
1576). With this second ‘meeting with 
the law’, the appropriation of state and 
republic emerged, even more so when 
Bodin formalized and functionalized 
sovereignty as a supreme legislative power, 
thus making it available to the sovereign. 
As opposed to concentrating power in one 
hand, the social contract emerged with 
the natural law doctrine for explaining the 
legality in a consented community; in this 
second meeting with law, the common good 
became synonymous with the purpose of 
republicanism as a whole. As expounded by 
John Locke, this concept of republicanism 
was ultimately that which influenced its 
emergence in the fledgling United States.
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This essay contributes to the polysemic 
awareness of republicanism; it focuses 
on case studies of English, American, 
and French republicanism, with the 
acknowledgement that further forms of 
contemporaneous republicanism existed 
that diverged from these models8. Indeed, 
the different meanings of the term 
‘republic’ were reflected already in the 
eighteenth century by James Madison in 
Federalist 399. Neither the differentiation 
between unitary and collective government, 
nor the conflict between hereditary 
and elected power structures, can be 
considered a guiding framework for the 
republic; the functional pillars of rational 
legitimization and organized legality are 
independent from the form of government. 
This is especially clear for the ‘republican 
monarchy’ models of the French reformist 
voices of the eighteenth century as well as 
its idealization in the Kantian concept of 
‘rightful republicanism’.

This is not to deny that the republic as 
a form of government plays no role here. 
Indeed, in revolutionary America and 
modern France, the two meetings of the res 
publica with the law merged together and 
formed a common ground for the republic 
to be considered as a mere concept for the 
form of state. Yet limiting the republic to 
the conceptual interconnectedness with 
the concrete historical state excludes 
the experiences of Polish and English 
republicans, not to mention the German 
cosmopolitan discourse influenced by 
Immanuel Kant; in all the latter variations 
the republic was tied not to state but to 
society. In addition, this limitation renders 
nonsensical the pronouncement of Novalis 
that «[t]here will come a time and soon 
when it will generally be acknowledged 

that no king can exist without a republic, 
and no republic without a king, for both 
are indivisible, like a body and a soul»10, 
This essay seeks to not to ignore any one 
of these discourses, but to unite both those 
that accentuated the state and those that 
tied the republic to society. The republican 
attribution to society is represented by 
English republicanism, which grounded 
the legality of a consented commonwealth 
in the rational legitimacy of the common 
law as consented custom since time 
immemorial. 

If republican dignity is the linchpin 
for the logical coincidence of citizenry and 
commonwealth, another aim of this essay 
is to elaborate the conclusions from the 
founding function of republican dignity. 
This reveals the immanent tension between 
republican freedom (as nondomination 
and self-mastery) and equality within the 
organized legality of consented self-rule. 
Thus, republican dignity is the predecessor 
of human dignity, not only in regard to the 
rational legitimatory function (as the draft 
of Art. 1 of the German Basic Law declared, 
‘the state is there for the sake of man’), but 
also in regard to the irreconcilability of 
freedom and equality and the dependence 
on a social relationship. These aspects could 
all – even if provocatively – be termed as the 
republican content of ‘human dignity’.

The republican concept of virtuous 
citizenship is a decisive path for human 
dignity; it is less the civic humanism that 
matters but more the fact that freedom 
and equality are irreconcilable ideals that 
is the essence of what I call the republican 
dignity. Consequently, this essay examines 
the founding function of the republican 
dignity, which I explain as the ‘republican 
dilemmas.’ The core of all shortcomings 
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lies precisely where the persuasive power 
of the idea of human dignity has its 
roots: namely in the idea of the unique 
subjectivity and distinctiveness of the 
individual, which, having taken root, was 
translated into a universal characteristic11. 
Dignity is predominantly seen as a quality 
and a condition of being, namely a quality 
or characteristic of the individual, at least as 
a measure of the individual’s achievement, 
but more recently as an inherent quality. 
On the contrary, I argue dignity in the legal 
sense is not a concept of substance, quality, 
or performance; instead, dignity is based 
on relationship, and more precisely on 
communication. In this reading, dignity 
is the respect for another according to 
their conditions, in short: the tolerance of 
ambiguity.

If related to a state-based recognition 
community, the tolerance of ambiguity 
translates human dignity into a justiciable 
category. The decisive strength of the 
tolerance of ambiguity lies precisely in the 
fact that it can explain the tension between 
freedom and equality, both in the republican 
historical context but also beyond in the 
clashes of egalitarian-democratic and 
individual-free strands of legitimacy of 
human rights (as derivatives of human 
dignity, itself concluded from republican 
dignity). This does more than add a new 
‘continental page’ to the groundbreaking 
research of Pocock and Skinner on the 
impact of community-related renaissance-
republican thinking (Leonardo Bruni, 
Machiavelli, Guicciardini, Gianotti) on the 
rising liberal-individualistic theories of the 
Anglo-Saxon discourse (Hobbes, Locke). 
Instead, it opens up the civic participatory 
line (consented legitimation for rational 
legality), illustrating that the growth of 

republicanism had roots beyond those 
that came about through the development 
of liberalism. Moreover, it points to the 
legitimatory function of the inviolability of 
human dignity in modern law – above all, 
ontologically substantive interpretations12. 
Commonly, the inviolability of human 
dignity is explained as an abstract 
philosophical idea that emerged in the 
aftermath of the Second World War and 
the horrors of the Nazi terror. This reading 
denies the importance of the human 
rights declarations on the fringes of the 
American and French Revolutions, on the 
grounds that the kinds of dignities that 
existed in these discourses were neither 
unitarian nor universal. By contrast, this 
essay argues, as its fourth goal, that there 
is a thus-far unseen and unacknowledged 
historical connection of human rights and 
human dignity, due to the immanence in 
the legitimatory function of republican 
dignity for modern constitutionalism. This 
continuity with republican dignity becomes 
all the more convincing when taking into 
account that inviolability presupposes 
respect, and respect is always connected 
with the tolerance of ambiguity. 

1.  English Republican Discourse: Identity of 
Political and Civil Liberty

Whereas Continental discourses around 
universal authorities (pope and wordly 
monarchies) were forced by the rise of 
individual autonomy, be it via the conciliar 
movement (Nikolas von Kues)13 or the 
protestant ideas of individual access to the 
scripture (as holy reason-logos), to depart 
from their late scholastic corporate entity 
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thinking, the grounding of the English 
empire terminology by John Dee14 and 
the (coincident) shift of Parliament from 
council to legislature15 was intimately 
linked from the beginning with the idea 
of the commonwealth. One of its most 
prominent explanation is De Republica 
Anglorum16, written by Sir Thomas Smith 
in 1562-5, when he was Queen Elizabeth’s 
ambassador to France. Smith’s experience 
as a statesman in Elizabeth’s court, and 
especially at a time when England undertook 
a serious reorientation of its geopolitical 
positioning, speaks to his works being not 
merely theoretical, but rather of practical 
application in statecraft. Indeed, just half a 
decade after Smith completed De Republica 
Anglorum, the Queen entrusted him with the 
mission to colonise Northern Ireland. This 
initiative coincided with the foundation of 
a central prerogative court in Dublin in the 
same year. 

According to Smith, «[a] 
commonwealth is called a society of 
common doing of a multitude of free men 
collected together and united by an accord 
and covenants among themselves, for 
the conversation of themselves aswell in 
peace as in warre»17. Here, the specific 
importance is placed on custom; the 
equation of custom and consent18 made 
the early modern «commonwealth 
or policie» of the Republica Anglorum 
«according to the nature of the people»19. 
The Bractonian tradition that it is the law 
that makes the king (rex de lege dicitur) and 
the consequent coincidence of any power’s 
objective restraints and subjective rights 
of the subjects made the English discourse 
particularly open for the civic virtues of the 
Machiavellian Discorsi. They also promoted 
the republican ‘participation in magistracy’ 

to be an essential part of civic freedom20. 
The identity of public (that is to say, 
political) and civil liberty, inherent in this, 
characterized Montesquieu’s famous praise 
of the English constitution in his De l’Esprit 
des Lois (XI, 6)21. The two argumentative 
lines of the English commonwealth – 
government through consent, and the 
primacy of custom – came together in the 
republican explication of civic liberty as 
political liberty. In the unique setting of 
the English constitutional environment, 
common law equated to custom, which was 
consent, which therefore was both natural 
and reasonable. Consequently, there was 
neither scope for the Ulpian division of 
private law and public law, nor for any regal 
understanding that the binding force of 
positive law springs from the command and 
will of the one commanding. 

Instead, while other European powers 
saw a distinction between objective and 
subjective law, in England they were 
intimately tied to one another as an 
indivisible whole. Such was made clear by 
Edward Coke in his reasoning in the 1607 
Prohibitions del Roy case, when he declared 
that «the Law was the Golden metwand to 
measure to try the Causes of the Subjects; 
and which protected his Majesty in Safety 
and peace». This made clear that the 
common law – that is, the law common to 
all – provided the subjects’ protection but 
also the crown’s limitation. In this sense, 
common law liberties are both civic and 
political, meaning that human rights as a 
distinct entity in and of themselves had no 
room to arise, and common law liberties 
did not require augmentation with the 
need for legal equality (as denoted above 
as the essence of human dignity). On the 
other hand, common law itself created a 
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framework where its customary evolution 
reflected the res (will of the community) and 
fostered the publica (the general interest of 
the community).

This was the English stage, where the 
classical vision of Italian Renaissance 
humanists is said by the Cambridge 
School of Pocock and Skinner to have been 
adapted in the seventeenth century, and it 
was from there that it re-entered political 
discourses elsewhere. The principal guide 
to antique republicanism was Machiavelli, 
the Discourses being published in English 
in 1636, followed by The Prince in 1640. On 
the one hand, Machiavelli still operated 
with the non-secular concept of fortuna, 
which in Livius, Sallust, or Tacitus meant 
the opposite of individualism, namely the 
predetermination of individual life and its 
integration into an unchangeable natural 
order. At the same time, his writings 
articulate a conviction that is based on 
influencing fate (the luck of the brave) 
and give high priority to the (personal) 
responsibility of the political actor. In 
addition, Machiavelli’s republicanism still 
favours the primacy of the community22, 
but rejects traditional Christian moral 
concepts in politics, while his reason of 
state-concept acknowledges a realistic 
positioning of the individual and his 
interest in self-preservation23. The 
civic virtue that the Discorsi preach is 
beyond human perfection or sacrifice 
of private interests for the common 
good. Machiavelli offers only an implicit 
transition to individualistic thinking and 
not yet a sophisticated concept of individual 
autonomy. «History to republicans was the 
beginning of political wisdom»24. John 
Pocock’s and Quentin Skinner’s25 master 
narrative about the influence of republican 

thought, running from the northern Italian 
urban republics of the Renaissance to the 
English Revolution onto the American 
Revolution was meant to stress also the 
republican tradition and its specific concept 
of freedom against the overwhelming Whig 
interpretation of the Glorious Revolution 
as a mere extension of liberalism and its 
‘negative’ concept of freedom of non-
interference26. The republican concept 
of freedom, however, concentrates on the 
independence of citizens from the arbitrary 
rule of others27. In the wording of Algernon 
Sidney freedom is the «independency upon 
the will of another»28. Cato’s Letters (1720-
1723) to Trenchard’s and Gordon’s reader 
in the British colonies idealize the English 
government to be a ‘free government’ by 
the statement, that «Liberty is, to live upon 
one’s own terms; slavery is, to live at the mere 
mercy of another»29. The Machiavellian 
civic virtue were translated into the aims 
that every citizen should be his own master 
(sui juris) and not the slave, another’s 
ward (alieni juris)30, or in John Milton’s 
description of the ‘free commonwealth’ as 
the corresponding. Thus, the republican 
concept of freedom is directly linked to a 
specific political constitution, the Republic, 
which guarantees this independence 
and encourages citizens to act virtuously 
and in the common good in order to 
maintain it31. The free commonwealth is 
the corresponding normative status of the 
republican citizenry32. 

English republicanism developed 
as a ‘language’33 to dismiss the radical 
individualism expounded by Hobbes, but 
it never became a specific ‘programme’ to 
question the foundations and legitimacy 
of the English monarchy, in the way that 
continental republicanism did. Early 
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republican thinkers, such as Marchamont 
Nedham, John Milton, and James 
Harrington never held the existence of the 
English monarchy to be constitutionally 
invalid. Even Nedham, celebrating the 
abolition act in 165034, did not claim that 
Englishmen had lived «in times past under 
an unlawful magistrate»35. They criticised 
tyrants rather than kings, following the 
Aristotelian and Ciceronian equation of 
true kingship with law and justice and 
reason36. The exemplar of the tyrant to 
be resisted was the Hobbesian Leviathan 
(which Hobbes explained in the eponymous 
work in 1651), whose sovereignty was 
authorised by universal submission rather 
than acquiescence. In escaping the war 
of all against all (bellum omnium contra 
omnes), in which individuals pursued their 
own unrestricted wants and desires against 
others (homo homini lupus), humanity’s 
subservience to the Leviathan would be 
absolute and provide no recourse in the 
case of any injustice to the contracting 
individuals37. The Hobbesian ambiguity 
between the claims of the individual and 
the collective community are eradicated 
by the fact that his (‘methodological’) 
individualism paradoxically postulates 
– as a war of all against all – the de facto 
abandonment of individual rights in favour 
of the welfare, security, and stability of the 
state. This methodological individualism 
is found in the intact natural right to 
self-preservation, which the state has to 
enforce, thus devolving the safeguarding of 
basic individual rights to the collective (or, 
rather, to the sovereign state, which acts in 
the stead of the collective).

Harrington’s Oceana (1656), by 
contrast, was a repudiation of Hobbes and 
his de facto abandonment of individual 

Front page of The Oceana of James Harrington: and 
his other works, printed in London in 1700.

rights, in favour of the Machiavellian 
political philosophy38. At the heart of 
Harrington’s doctrine of balance was 
the equation of political to economic 
balance, economic power being the 
driving force behind the law. Later, 
David Hume admired Harrington for 
having «made property the foundation 
of all government»39. Oceana formulated 
a general critique of the natural 
individualism and voluntarism of 
Hobbes and, with reference to Livius and 
Aristotle, emphasized the liberty of the 
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community and the rule of law instead of 
the individualistic (negative) freedom40. 

Equality was never an absolute aim of 
English republicans. ‘Equal’ could mean 
‘more equal’, or it could mean an equality 
‘proportionate’ to merit according to 
the Aristotelian principle of distributive 
justice. An ‘equal’ commonwealth might be 
one where the principle of rotation ensured 
a fair distribution of office-holding41. So, 
the English republican adaption of ‘equality’ 
were two principles of political prudence: 
The first is opposed the extremes in wealth 
and poverty, which were enemies to both 
virtue and stability. The second, somewhat 
related, was based on the Aristotelian 
nothing in excess (meden agan). Virtue was 
to be found in ‘mediocrity’ or the ‘middle 
sort’, and this happened to fit quite nicely 
to the balance of the three principles of 
government borrowing from Polybius and 
Aristotle. Neither the rule of the one, of the 
few and of the many should be excessive. 

Consequently, Harrington and his 
contemporaries opposed the evils of 
‘absolute monarchy’42 by contrasting it with 
the ‘mixed’, ‘limited’, or ‘legal monarchy’43. 
Influenced by the failure of parliamentary 
opposition in 1679-81, Algernon Sidney’s 
Discourses concerning Government (1681-
1683) contained a plea for resistance and 
tyrannicide, with a clear preference for a 
mixed government in which aristocracy 
is predominant. Not only monarchy had 
been restored in 1660; so, had the House of 
Lords. Therefore, Algernon Sidney’s ideal 
nobility was not the Norman but the Saxon 
one as natural leader of the freeholder class, 
of the people44.

During the political crisis of 1675-
1683, and especially surrounding the so-
called Popish Plot, when fears of absolute 

monarchy and a Catholic succession 
amounted to the threat of a renewed 
civil war, the republican ‘mouthpieces’ 
‘discovered’ and presented the ancient 
liberties of the common law as consented 
custom since time immemorial. In this 
way, both Sydney and Henry Neville were 
adjutants of Locke’s Natural Law of Justice45. 
Their decisive differentiation concerns 
the distinction between government 
imposed from above and that derived from 
consent46. Dynastic government occupied 
itself with the interests of the crown as 
‘a separate and distinct interest’ from 
that of the people; it could therefore not 
satisfy the interest of the whole, being the 
commonwealth. Similarly important was 
the distinction of the rule of men and the 
rule of law. Borrowing from Sir Edward 
Coke, the republican discourse took up the 
idea of law as the embodiment of reason; 
a commonwealth where law prevailed, 
whether monarchic or not, was a ‘free state’, 
contrasting with a tyranny47. The ‘free 
state’ was thus not synonymous with the 
kingless commonwealth (although it could 
be a kingless commonwealth). Instead, 
it was defined such that «the interest of 
Kings, and of their people is the same»48. 
The republican reading of the ‘ancient 
constitution’ of England, and the traditions 
and customs inherent in the common law 
since time immemorial, also argued for 
virtues of independence in the face of the 
threat of popery and a standing army. In 
republican thinking, the Magna Carta was 
one of the hallmarks of ancient liberties, 
and it embodied a ‘reasonable’ argument 
that no people could have surrendered 
rights that were inherent and inalienable to 
them49, and that the state need only to be 
limited to the extent required for peaceful 
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coexistence. The decisive principle 
underscoring every political community 
was the natural freedom enjoyed by man; 
this could only be given up voluntarily 
and for a higher purpose50. The legitimate 
political order could only emerge from this 
uncoerced decision to exercise individual 
freedom by choosing to invest it in that 
order; violence, by contrast, could not be 
a lawful basis, as violence was antithetical 
to legal relations51. In principle, such an 
order could be established at any time, if 
this were done for the general advantage 
in a situation of original equality, which 
would preserve the principles of natural 
reason that emerged from the same origin 
as freedom52. 

Where the English adaptation of 
Machiavelli broke from the original source 
material was in the fact that English thinkers 
saw no reason why liberty (libertas) and 
empire (imperium) must be irreconcilable. 
This apparent dichotomy had first been 
handed down by Sallust, who saw the Roman 
Republic’s thirst for greatness (grandezza) 
as having been achieved only at the cost 
of liberty53. Venice was able to remain 
internally stable by waiving expansion in 
favour of their citizens’ liberty. If London 
was to be the new Rome, as many imperialists 
envisioned, then it could not risk the loss 
of liberties through military conquest, but 
rather combine the customary liberties of 
England with the commercial success of 
Venice (and other commercial republics). 
Charles Davenant set the tone when he 
declared that «[a]n empire of the seas could 
provide grandezza without the need for large 
armies, extended military commands, or 
the takeover of civilian government by 
over-mighty generals. Instead, maritime 
empire could enrich the nation, render it 

stable in the arena of international politics, 
and offer greatness without endangering 
liberty»54. Henry Parker attributed the 
combination of liberty and empire by 
commerce to the influence of merchants 
in commercial republics55, as «industry 
has its first foundation in liberty»56. 
According to the demands of trade, the 
nation’s military needs were upheld by 
sailors, not by soldiers, who might turn into 
tools in the hands of tyrants (This anxiety 
concerning soldiers was also evident prior 
to the Glorious Revolution). Britain’s 
mercantile commitments guaranteed that 
English liberties would find success in the 
competition for commercial greatness, 
whereas Spain and other «despotick 
monarchs, though infinitely powerful 
at land, […] could never rival Neptune, 
and extend their empire over the liquid 
world»57. 

As the British colonial empire gained 
traction at the expense of both France and 
Spain after the signing of the Treaty of 
Utrecht, it also attracted re-evaluation. 
In his The Idea of a Patriot King (1738), the 
Treaty’s English author, the Tory statesman 
Henry St. John, Viscount Bolingbroke 
proposed a model of kingship that was 
committed above all to the common good. 
The king would act as the holder of balance 
between the political parties, while his 
external policies would acknowledge the 
interests of Britain as an island nation, 
and hence a commercial republic. 
Resources would be concentrated upon 
the navy, which would fulfil the role of 
Britain’s ‘guardian of liberty’ and, in 
this way, Britain would in turn embody a 
neo-Roman combination of both empire 
and liberty. Bolingbroke explained the 
uniqueness of the British commonwealth 
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by the lack of any public law ‘distinct and 
autonomous’58 from the common law. 
He concluded that ‘constitution’, which 
defined ‘the limitations of sovereignty’, 
was «that assemblage of laws, institutions 
and customs, derived from certain fixed 
principles of reason, directed to certain 
fixed objects of good, that compose the 
general system, according to which the 
community hath agreed to be governed»59.

This is also not to say that English re-
publicanism  was monolithic. Bolingbroke 
may have done much to define imperi-
al republicanism for the generations that 
followed, including the nineteenth-centu-
ry prime minister Benjamin Disraeli, but 
he also attracted a number of detractors. 
William Gladstone, Disraeli’s most prom-
inent contemporary opponent, was rather 
less impressed. Gladstone recognised that 
Bolingbroke’s words were more propa-
ganda than a pragmatic standard for mo-
narchical rule in the mirror-for-princes 
tradition, when he pithily summed up the 
rhetoric as «Liberty for ourselves, Empire 
over the rest of mankind»60. 

Montesquieu, too, saw Machiavelli as an 
anachronistic model for imperial growth. 
In the Considérations sur les causes de la 
grandeur des Romains et de leur décadence 
(1734), Montesquieu explained that Rome’s 
fall came about because its greatness grew 
too quickly, and as a result «[s]he lost her 
liberty, because she completed her work too 
soon»61. Trade, for Montesquieu, not only 
rendered Machiavelli obsolete, it made the 
irreconcilability of his categories harmless. 
Montesquieu held that Britain was the only 
nation whose constitution aimed for ‘public 
liberty’, which would foster commerce. 
Britain retained its liberty at home by the 
equilibrium of monarchic ruling of the 

one, the aristocratic ruling of the few, and 
the democratic ruling of the many, and 
maintained its integrity abroad by avoiding 
overseas conquest, instead planting colonies 
to extend commerce more than domination.

Scottish republicans like David 
Hume and Adam Smith also doubted 
the applicability of Machiavellian 
republicanism to the world of commercial 
modernity. Hume saw great empires 
as suffering a natural pathology of 
expansion62; similar to Bolingbroke, he 
saw Rome’s decline as being due to «an ill 
modelled government, and the unlimited 
extent of conquests»63. As David Armitage 
notes, Hume’s worldview was also slanted 
by the advent of global commerce, in which 
Britain would become a world leader: 
«Commerce may have fundamentally 
altered reasons of state […] but Hume 
maintained the argument that territorial 
empire presented the greatest threat to 
liberty […] at least until the spectre of 
French universal monarchy had been 
exorcised by Britain’s victories in the Seven 
Years War»64. At the end of this war, in 1763, 
Adam Smith explained to his students the 
difference between ‘a defensive republick’ 
and ‘a conquering republick’. Here, he 
borrowed the terminology pioneered in 
Machiavelli’s Discorsi, which described the 
Greek city-states (poleis) to be defensive, 
while Rome and Carthage were conquering 
republics65. Hume and Smith revised 
Sallust and Machiavelli’s explanations of 
Rome’s declension in the light of the new 
maxims of political propriety, economy, 
commerce, and refinement. Hume, in 
his essay Idea of a Perfect Commonwealth 
(1752), proposed an imaginary model of 
government to combine the stability of 
classical republic for preservation with the 
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expansiveness of the modern territorial 
state: «no large state, such as FRANCE OR 
GREAT BRITAIN, could ever be modelled 
into a commonwealth, but that such a form 
of government can only take place in a city 
or small territory»66. The same argument 
was employed by James Madison67 in the 
Federalist papers: federalism offered 
the distinctly modern solution to the 
ancient dilemma of liberty and empire by 
consecrating an extended representative 
commercial republic under the law. 

Summary, English Republicanism: The 
legacy of seventeenth-century republican-
ism was a civic humanism, which claimed 
the ‘participation in magistracy’ to be an 
essential part of civic freedom68. This was 
articulated by David Hume (Essays and 
Treatises on Several Subjects, 1758) and Adam 
Ferguson (An Essay on the History of Civil So-
ciety, 1767). While ‘liberty’ was an integral 
part of the English discourse, this liberty 
did not necessarily include equality in the 
sense that it was used and continues to be 
used in human rights discourse. Liberty 
was intimately tied to Britain’s growing in-
fluence as a commercial, imperial power, 
whereby Britain’s «blue-water commer-
cial and colonial policies»69 would allow 
it to remake London as an imperial metro-
pole in line with a neo-Roman civitas. This 
civitas would base itself on two key distinc-
tive points: firstly, it would be a maritime 
power that used its own status as an island to 
protect itself via its own natural moat; sec-
ondly, it could rely on the common law as a 
distinct national myth of liberty, a «Gothic 
society of free landed proprietors» that 
acted as an alternative narrative to standing 
armies, Popish Catholicism, and Stuart ab-
solutism70. 

II.  The American Federal Representative 
Republic and the Democratization of the 
Common Good

The key issue facing early American 
republicans was that the «Empire of 
Liberty», as Thomas Jefferson had termed 
it in 178071, appeared as a contradiction 
in terms. Classical republicanism had 
dug its heels in the dichotomy ‘empire or 
liberty’72, and America seemed set to have 
to determine whether its path was one 
of empire or liberty. However, instead of 
seeing exclusive alternates, the foundation 
of the union 1787 sought to reframe 
them through the principles of ‘union 
and non-denomination’. This brought 
republicanism into a ‘practical sphere’73, 
and at the same time struck at the heart of 
the traditional understanding of republican 
freedom functioning only in small, well 
defined polities; as Leopold von Ranke 
noted a century later, this amounted to a 
«complete reversal of the principle […] 
after it had formed a state»74. 

What was new about the American 
federal republic? Not the origins; the 
entire intellectual material for the 
confrontation with London came from 
Europe. The protest against domination by 
Westminster borrowed from the merging 
of the Athenian and Aristotelian tradition 
of freedom being defined by participation 
in self-government, together with the 
Roman idea that the people of the empire 
were co-members, rather than vanquished 
inferiors. Aristotle’s ideas of the communal 
self (zoon politikon) had been resuscitated 
by the European Enlightenment, together 
with the idea of the autonomous self (with 
the voluntarily contracting identity); these 
too made the journey across the Atlantic. 
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The innovation was not in the philosophical 
foundations of the republic, but in the 
practical implementation of that philosophy. 
America’s remoteness from the ‘old 
continent’ – as even Goethe contrasts 
Europe with the independent United 
States75 – meant that the democratization 
of the common good (res publica) served 
the practicalities. Indeed, America 
already had a limited tradition of political 
autonomy. Before 1763, legislative self-
government was taken for granted by settler 
communities bound in the common law 
traditions, and laws passed in the colonies 
only required approval by the Privy Council 
or Board of Trade76. In addition, because 
of the ubiquitous requirement of land 
ownership as a prerequisite for electoral 
suffrage, the wide dispersion of ownership 
in the colonies enabled broad access to 
active voting rights (around three quarters 
of the settlers by the end of the eighteenth 
century)77, while the comparative lack of 
great social differences between rich and 
poor78 was noted by Adam Smith in his 
Inquiry into the Nature and the Causes of the 
Wealth of Nations. Published in the same year 
as the Declaration of Independence, The 
Wealth of Nations argued that republicanism 
was fuelled by this relative social parity: 
«Their manners are more republican, and 
their governments, those of three of the 
provinces of New England in particular, 
have hitherto been more republican 
too»79. Thus, the democratization of ballots 
or the local self-government tradition of 
institutionalized process to reach consent 
among the settlers were well established 
in the colonies, and far from pioneering 
turns; rather, it was their endangerment 
that provided the proximate catalyst for 
revolution. 

While the concept of union is one that is 
highlighted in the existing historiography 
as a novel development in the foundational 
story of America80, I propose that 
republican dignity provides a window into 
the processes of revolution, independence, 
and foundation, and here requires 
addressing. Republican dignity describes 
the constitutional framers’ use of the 
republic as a means to justify their breaking 
from their bond with the English crown, on 
the grounds of having been discriminated 
against their English compatriots81. It 
combined both a representative reframing 
of popular government and a concurrent 
rejection of (unlimited) democracy. Seen 
from the functional approach, the American 
discourse is governed by a close association 
of property with individual dignity, meaning 
an independent (male) livelihood under 
common law property titles82. In common 
law terminology this meant having the rank 
of a free subject of the English crown; as late 
as 1774, the Sullivan Draft of a declaration 
of rights included the stipulation that 
Americans were to be ‘respected’ as 
brethren subjects of the same king as 
the English83. Central to this republican 
dignity were autonomy, self-mastery and 
sovereignty, all rooted in property rights 
enshrined in common law: to sue somebody 
for conversion84 focuses – in a functional 
assessment – on a person’s ability to resist 
intrusions into his own affairs.

Here it is worthwhile to note that 
republican dignity is distinct from 
any liberal notion of freedom as non-
interference. Republican dignity exists only 
in relation to others, and not as an a priori 
freedom in any natural state. Part of this 
republican dignity, notably present in the 
realization of the American federal republic 
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in practice, is the autonomous (that is, 
self-determined) participation in and 
commitment to the commonwealth of all. 
This commonwealth is not predetermined 
through static virtues, but develops through 
dispute, debate, and competition, instituted 
in a democratic way; republican freedoms 
to contest are therefore not the basis for 
egalitarianism, but for plurality. This also 
means that, while dignity is a vital element 
of the republic, it is not equally apportioned. 
Instead, special dignity is afforded to those 
who guard the ‘genius of the people’, here 
personified by the elected president with 
the features and powers of a ‘replacement 
king’, the top selected representatives 
(who are selected by their achievements, 
not only in terms of their performance but 
with regard to their financial resources to 
win election campaigns in vast territories), 
and to the judges as quasi-aristocratic 
wellsprings of constitutional precedence. 
To adequately examine republican dignity, 
however, requires a frank and functional 
reinterpretation of the conventional 
American constitutional and republican 
source materials, notably (but not limited 
to) the Federalist Papers, in order to answer 
the following questions: for what purposes 
were republican arguments used? What 
were the contexts of taking offence about 
intrusions in colonial affairs?

1.  How to use the Republican Ticket to depart 
from England?
a.  The Philadelphian Scenery

At the beginning of the struggle for the new 
American concept of a republic are the Ar-
ticles of Confederation. Through their rati-

fication, the United States came into being 
in 1781, originally as a classical (loose) con-
federation between the individual states85. 
These states endeavoured to retain as many 
of their own decision-making competences 
for themselves as possible; as a result, the 
Congress that was convened was an assem-
bly of envoys, in which each of the thirteen 
states had the same voting weight regard-
less of size. Such an organizational struc-
ture lacked the effectiveness to pay the bill 
for the War of Independence. As early as 
1785, the Confederation was no longer able 
to meet its obligations to serve the debts to 
foreign and domestic lenders86.

The individual states had withheld the 
right to levy taxes from the federal level, 
neutering the national response to this ris-
ing financial crisis87. In May 1787, on the 
combined initiative of five member states, 
a Federal Convention was invited to Phil-
adelphia to fundamentally revise the Con-
federation Articles88. Except for the parlia-
ment of Rhode Island, dominated by fears 
of a conspiracy to overthrow the established 
government, delegates from all other states 
took part. Soon, it became clear that a re-
vision of the confederation format would 
not save the union. Therefore, the delegates 
started drafting a federal constitution by 
deliberately exceeding their narrow man-
dates of revising the Articles89. Discussions 
about the structure and power design of 
the future central government dominated 
Philadelphia; small and large states disa-
greed over the allocation of seats in the two 
chambers of the central legislation; north-
ern and southern states disagreed over 
slavery. After tough negotiations a draft 
constitution90 was adopted on 17 Septem-
ber 1787 and guaranteed «to every State in 
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Front page of The Federalist. A collection of essays 
written in favour of the new constitution, printed 
in New York in 1799

this Union a Republican Form of Govern-
ment»91. Its approval by the Confederation 
Congress paved the way for the ratification 
process in the individual states, which no-
body expected to be a guaranteed success92. 
This brought the federalists in favour of 
the constitution and their antagonists, the 
antifederalists as the ‘true republicans’93, 
into the picture.

b.  Traditional Republicanism of the Anti-
Federalists

Defining the resistance against the federal 
union as true republicanism94 permitted 
the anti-federalists to conceive of civic vir-
tues (such as public spirit, bravery, dili-
gence, honesty, discipline, and modesty) to 
be constituent for republican socialization, 
which in turn allowed them to conceptu-
alise a ‘good life’ in a corporate sense. The 
elimination of any deliberative competition 
of self-interests tallied with the anti-fed-
eralist ideal of virtuous self-government, 
since their greatest concern was that the 
body politic could be led astray by particu-
lar interests at the expense of the com-
mon good95. Anti-Federalist fears orbited 
among the power misuse by the federal 
government, too remote from the people. 
The stability of the republic was thought to 
depend on the willingness of its citizens to 
live and act virtuously96. The anti-federal-
ists’ republicanism, therefore, ‘lived’ in the 
‘manageable’ context of a classical republic 
to enable the learning and exercise of civic 
virtues, and would be ruined by the complex 
expansiveness of the union in the ‘Philadel-
phia design’. Moreover, history appeared to 
be on their side; all ancient republics, the 
medieval maritime republics and the Swiss 
and Dutch republics owed their success 
to smaller, more manageable territories. 
Anti-federalism held that a republican 
government was possible only on the state 
level, within the narrow confines of these 
territorial borders, but not on the much 
more expansive, national level. There-
fore, only a confederation of the individual 
states could protect the nation’s liberty and 
freedom. The idealization of traditional 
republicanism as being best suited for the 



Müßig

131

republican virtue of civic patriotism prizing 
the common good above private interests, 
met the old dilemma of the competition 
between greatness and individual freedom. 
The decisive question, as it emerged in the 
struggle for ratification of the American 
constitution, was in fact an old one: How 
could the republic ideal of self-government 
be reconciled with the natural freedom and 
equality that were enshrined in the Decla-
ration of Independence of 1776? Put anoth-
er way: was it possible for virtuous citizens 
to love both the commonwealth and, simul-
taneously, their own personal freedom? 

c.  Connecting Republican Self-governing with 
Popular Sovereignty

To answer these questions, the federalists 
proposed an idea of representation that 
combined republican self-governing with 
popular sovereignty97. James Madison’s 
understanding of a republic was that of a 
representative system of government in 
which political representation ensured the 
true expression of the self-government of 
the people. A republic derived all its pow-
er directly or indirectly from what Madi-
son called the «great body of the people of 
the United States»98. This was in spite of 
the fact that there was no united American 
people, only the people of the thirteen in-
dividual states of the Union. On what, then, 
was this constituent popular sovereignty 
based – a sovereignty that had already been 
claimed in the Declaration of Independ-
ence in 1776, even though then the Ameri-
cans could even less claim to be united and 
democratic? Popular sovereignty (real or 
supposed) demonstrated a clear and fun-
damental departure from British constitu-

tional practice and the sovereignty of the 
king in parliament. This is not to say that 
republicanism was unknown to the Eng-
lish, nor that English republicanism was 
unknown to the Americans. On the contra-
ry, English republicanism had crossed the 
Atlantic99, together with the understanding 
of the common law, Magna Carta, and the 
Bill of Rights as the bases of legal predicta-
bility and fairness100. This is not the point. 
Rather, the republicanism of the «New Or-
der of the Ages» – proclaimed on the re-
verse side of the Great Seal in 1782101 – was 
a clear break from the mother country. A 
new idea of representation organized the 
legality of a consented commonwealth, and 
popular sovereignty was the new founding 
rational legitimacy; not only were these 
elements for the relevant functions of re-
publicanism changed, but their connection 
was new: representation of the people was 
henceforth intimately linked to the re-
publican orientation on public good. The 
‘representative republic’ was therefore the 
federalists’ novelty to bring private and civ-
ic rights together102, allowing two hearts to 
beat in the one chest of any virtuous citizen: 
the love for their personal freedom com-
bined with the love for the commonwealth. 
The innovation of this connection between 
representation and public good is empha-
sized by both Madison and Alexander Ham-
ilton who, in recalling Montesquieu103, 
championed a «Confederate Republic as 
the expedient for extending the sphere of 
popular government and reconciling the 
advantages of monarchy with those of re-
publicanism»104. Last but not least, the 
link to popular sovereignty was also a tacti-
cal manoeuvre. As the federal constitution 
might well have been scuttled in the state 
legislatures, where many state political 
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leaders stood to lose power, the ratification 
of the constitution through ‘the people’ was 
more likely. 

d.  A New Idea of Representation

The federalists’ representative reframing 
of republicanism created a new idea of rep-
resentation: a democratic mandate instead 
of a paternalistic trust, and a real delegation 
of will instead of the imaginary identity of 
interests. The British hereditary-corpora-
tive context that the founding fathers left 
behind was encapsulated in its definition 
by Edmund Burke in 1792: «Virtual rep-
resentation is that in which there is a com-
munion of interests and a sympathy in feel-
ings and desires between those who act in 
the name of any description of people and 
the people in whose name they act»105. The 
‘corporate or collective capacities’ of the 
states under the Articles of Confederation 
are also «contradistinguished from the in-
dividuals of whom they consist» in Hamil-
ton’s complaining about the «insufficiency 
of the present confederation to preserve the 
Union»106.

The Federal Constitution of the United 
States provided for universal, free, and 
equal elections of all representative 
bodies (House of Representatives, Senate, 
President) and thereby for an unbroken 
chain of legitimation by the people107. 
Against the criticism about the lack of 
identity of interests between the population 
and the House of Representatives108, 
Hamilton argued that the condition for 
such a representation of interests would 
be the constitutional anchoring of a class 
franchise right to vote109. If the voters 
decide in general and free elections who 

they consider most suitable for their 
representation, there is a tendency to 
elect those candidates who share the 
same interests and thus appear as natural 
representatives. According to Hamilton, 
however, legitimate representation does 
not follow from the identity of interests, but 
rather from the fact that voters regularly 
authorize their representatives to make 
decisions110. In Madison’s argumentation, 
the importance of free and universal 
suffrage for legitimate representation 
becomes even clearer, irrespective of any 
identity of interests. Rather, in every form 
of government those who best promote 
the common good should be empowered. 
In this reading, the special point of the 
republic is that those who are best suited 
to serve the common good are chosen by 
the people themselves: «No qualification 
of wealth, of birth, of religious faith, or of 
civil profession is permitted to fetter the 
judgement or disappoint the inclination 
of the people»111. Representation is a 
mandated proxy relationship. Confidence 
must be constantly updated and reaffirmed 
through regular elections. In order 
for decisions to be made responsibly, 
therefore, the decision-makers needed to 
be clearly identified in a transparent and 
public way; only in this fashion could they 
be held accountable for their actions112.

e.  Common Good as Discursive Asymptote

The main goal of this process of representa-
tion is for decisions to be achieved through 
reason and rationality113. Three delibera-
tive aspects, fostered through competition 
and contest, are intended to institutionalize 
the common good as the most reasonable 
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solution (leaving aside, of course, the fact 
that a people can behave unreasonably and 
irrationally). First of all, special concerns 
must be brought into a public communi-
cation process, leading to a refinement of 
informed opinions114. In this way, individ-
ual interests are bundled and oriented to-
wards the common good, because they can 
only survive in public discourse if they can 
be generalized to serve a broader need115. 
Secondly, the federalists expected that, by 
enlarging the basis for discussion, interests 
would conversely be rationalised. A great-
er input, necessitated by a broad electoral 
base, would mean that individual interests 
would lose their importance; in order to 
be championed, interest groups would be 
forced into coalitions that would frequently 
change their complexions according to the 
balance of those interests and the circum-
stances of the state and society116. Thirdly, 
the process of representation would ena-
ble a ‘reflection loop’117, a rethinking from 
different perspectives, especially in inter-
action with decision-making in the separa-
tion of powers118. The outcome is a gener-
ally recognised balance of interests which 
takes into account as many points of view 
as possible and is rational due to the pro-
cedure, and not through absolutizing any 
argumentative truth. The ‘interests of the 
community’ (where the federalists’ use of 
the plural ‘interests’ is telling and instruc-
tive) may, in certain cases, even be contrary 
to the common good. Thus, there is no ob-
jective common good119. Rather it takes the 
form of a discursive asymptote120, whereby 
the decision-making process of the various 
democratically legitimated representatives 
can approach by consensus without actually 
reaching it121.

2.  The Double Twist: Reshifting Republic in a 
Democratic Language by parallel Discrediting 
Pure Democracy 

The colonies’ quest to govern their own af-
fairs is constitutional, as guided by the ‘good 
of the whole’, whereas George III dominat-
ing rule is unconstitutional, as guided by 
‘the good of the sovereign’. A programmatic 
American discourse of ‘republicanism’ as a 
«revolution in style and manner of think-
ing»122, which is ‘constitutional’ due to the 
guiding principle of «the public good, or 
the good of the whole» instead of «the good 
of the sovereign, or of one man»123 is trace-
able via the popularity of Thomas Paine’s 
Common Sense (1776). Paine’s widespread 
publication was instrumental in shifting 
republicanism into the language of democ-
racy, since advocating American independ-
ence would have been ineffective as a pro-
ject of the elites. Reframing republicanism 
within the (natural law) prerequisite of the 
political equality of citizens was an innova-
tion precisely because it constituted a break 
with the classical republicanism of Aris-
totle and Cicero, as well as the neo-Roman 
republicanism advocated by Machiavelli 
or Harrington. For ratifying the Republic 
there was no sense in limiting republican 
virtues to a few within the traditional aris-
tocratic reading, as both English and Polish 
republicans had done. Instead, the repub-
lic became synonym with ‘popular govern-
ment’, taking into account the «genius of 
the people»124. This connection was made 
explicit in the thirty-ninth Federalist Pa-
per, penned by Madison: «We may define 
a republic to be […] a government which 
derives all its power directly or indirectly 
from the great body of the people, and is ad-
ministered by persons holding their offic-
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es during pleasure, for a limited period, or 
during good behaviour»125. For Madison, 
the essential element is that political pow-
er emanates from the entire demos, and not 
just one prominent class. However, this was 
not intended as a blow in favour of democ-
racy. Rather, popular government served as 
a solution to a specific republican problem. 
Thus put, the constitutional framers were 
not democrats so much as republicans, and 
their aim was not to institute democracy but 
to use it for republican ends126.

a.  The Imperfectness of Pure Democracy for the 
Common Good

Madison’s words hint at an equality of the 
people. This equality, however, is not gen-
eralized across all arenas. Indeed, as he 
made clear in the tenth Federalist Paper, 
«perfect equality in their political rights» 
does not make citizens «perfectly equalized 
and assimilated in their possessions, their 
opinions, and their passion»127. There was 
no way to deny the democratization of the 
electoral franchise, nor its connection to 
the legitimation of the sovereign, but a ma-
jority without property would lead to a tyr-
anny of the majority, undermining property 
rights as a key element of the guaranteeing 
of personal freedom and republican digni-
ty. Thus, «a pure democracy […] is incom-
patible with personal security or the rights 
of property»128. The tension between the 
legitimation of the republic through demo-
cratic suffrage on the one hand, and its pro-
tection against the tyranny of the majority 
on the other gives Madison’s summary of 
the Philadelphia Convention greater rele-
vance: 

The right of suffrage is a fundamental Article 
in Republican Constitutions, [but] … a task 
of peculiar delicacy. Allow the right exclusive-
ly to property, and the rights of persons may be 
oppressed. The feudal polity alone sufficiently 
proves it. Extend it equally to all, and the rights 
of property or claims of justice may be overruled 
by a majority without property, or interested in 
measures of injustices129.

Madison’s fear was that society as a 
whole was easily seduced by despotism, in 
the style of the Greek ostrakismos or in the 
hands of caesarian despotism; as David 
Hume had argued, the masses were usual-
ly more sensitive to authority than to rea-
son. In the context of the common good, 
this made them irresponsible. As Madi-
son asked: «Can a democratic assembly, 
who annually revolve in the mass of the 
people, be supposed to pursue the pub-
lic good?»130. At the heart of Madison’s 
criticism of ‘pure’ democracy was the con-
stant danger of a ‘tyranny of the majority’, 
to which the rights of the individual would 
be exposed without any defence. Hence, 
«democracies have ever been spectacles of 
turbulence and contention; have ever been 
found incompatible with personal security 
or the rights of property»131.

b.  Squaring the Circle by Mixing Popular 
Legitimation with Aristocratic Communication 
about the Commonwealth’s Trustees

The tension between the republic and 
democracy could only be resolved by an 
innovative response. For the federalists, 
the representative republic squared the 
circle: the reference to the people as the 
wellspring of legitimacy asserted that 
the political system of the United States 
derived from popular sovereignty, but the 
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institutionalization of a politically-defined 
common good in the hands of a political elite 
– the representatives – was kept away from 
the dangers of a direct, democratic tyranny. 
Compared to the idea of pure democracy, 
representation in the republic was to bring 
stability to the community: «A republic, by 
which I mean a government in which the 
scheme of representation takes place, opens 
a different prospect, and promises the cure 
for which we are seeking»132. It was not 
necessary for the institutional mechanisms 
of implementing popular government to 
be purely democratic themselves. It was 
sufficient, however, that «the persons 
administrating it be appointed, either 
directly or indirectly, by the people; and 
that they hold their appointments by 
either of the tenures just specified»133. 
By equating direct and indirect elections 
on the one hand with election-limited 
and unrestricted offices on the other, 
democratic and aristocratic mechanisms 
were combined134; an elite would be 
entrusted with the government, but that 
elite would emerge from the outcome of 
democratic votes on the different levels of 
the federal constitution. This allowed the 
paradox to reshift the virtuous electability 
of the few (as in ancient republics) 
by expanding it with a democratically 
broadened right to vote for many, but at 
the same time it narrowed the outcomes 
of the decisions of the sovereign people 
in an aristocratic theory of politics to an 
answerable elite. By inseparably combining 
popular sovereignty with representation, 
every elected representative was to 
be regarded as a representative of the 
whole nation. The federalists’ brand of 
republicanism attached only secondary 
importance to virtues; there was no need 

for an individual acting out of selfishness 
or self-interest to be converted to virtuous 
behaviour. Instead, it was sufficient to 
steer the egoisms of the liberal economic 
and social order institutionally in the right 
direction. 

To be fair, the federalists were by no 
means the first to recognize an inherent in-
compatibility of pure direct democracy and 
republicanism; indeed, Aristotle had con-
trasted the ochlocracy (direct democracy) 
with representative democracy as a form of 
good government135. For ratifying the fed-
eral republic, though, discrediting pure 
democracy as incapable of providing pub-
lic good was only the first stroke. The dou-
ble strategy of the federalists combined the 
disavowing of the democratic absolutism of 
the majority with the expanding of repub-
licanism beyond the territorial narrowness 
of their historical predecessors. But this 
was not simply a linear enlargement of re-
publicanism. The decisive transformation 
of republicanism meant the reframing of 
the republic as free republic only in a vast 
expansive territorial state136, the insti-
tutional tool being again representation. 
Thus, while others had seen expansion as 
fatal to republicanism, the federalists built 
expansionism into their model of the re-
public as a necessary precondition for its 
success.

3.  Expanding Republicanism to Territorial 
Expansiveness

In arguing that a large republic would coun-
terbalance various political interest groups 
vying for power, Madison believed that the 
rivalry of the individual interest groups 
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would ensure that political factions would 
keep each other in check; no one could rise 
to a majority that dominated the commu-
nity137. This turned the anti-federalist ar-
guments against the republic embracing a 
large area to its head; while the anti-fed-
eralists saw the growing territory of the 
fledgling United States as a reason why the 
United States could not be republican, the 
federalists used the same territorial expan-
sion as a reason in favour of the republic. 
For them, only in a vast expansive territo-
rial state the interests and attitudes are so 
plural, that particular factions hold each 
other at bay: 

The smaller the society, the fewer probably will 
be the distinct parties and interests composing 
it; the fewer the distinct parties and interests, 
the more frequently will a majority be found of 
the same party; and the smaller the number of 
individuals composing a majority, and the small-
er the compass within which they are placed, the 
most easily they concert and execute their plans 
of suppression. Extend the sphere, and you take 
in a greater variety of parties and interests; you 
make it less probable that a majority of the whole 
will have a common motive to invade the rights 
of citizen138.

The link between the best possible dis-
cursive asymptote to the common good and 
greatest varieties of interests was, again, 
representation. The ‘representative cor-
relation’ between self-interest and repub-
lican dignity – the desire to be one’s own 
master – formed in the «federal Consti-
tution […] a happy combination of […] 
great and aggregate interests being referred 
to the national, the local and particular to 
the State legislatures»139. Representation 
offered the federalists the means to insti-
tutionalize the republican pride of active 
local self-government, such as township 
meetings, conventions140, but on a dem-

ocratically correct, broader federal scale. 
Madison praised the Union as a federal 
representative republic by emphasizing its 
size: «[T]he same advantage which a re-
public has over a democracy in controlling 
the effects of faction is enjoyed by a large 
over a small republic»141. This advantage 
was to be secured through the republic’s 
novel features: «[F]irst, the delegation 
of the government… to a small number 
of citizens elected by the rest, secondly, 
the greater number of citizens and greater 
sphere of country over which the latter may 
be extended»142. For the federalists, fed-
eralism was a distinctly modern solution to 
solve (or, in fact, avoid) the aforementioned 
ancient dilemma of liberty and empire143, 
as it allowed an ‘aristocratic consecrating’ 
of an extended representative commercial 
republic under the law. Here, ‘aristocratic’ 
is euphemistic rather than technical; in 
applying their concept of federalism, the 
federalists consecrated institutional ele-
ments of the republic that were in fact not 
based within a gentry, as in the Old World, 
but nevertheless founded an institution-
al elite that hindered the direct rule of the 
democratic majority, while still tracing the 
founding rational legitimation back to the 
people. The institutional implementation 
of the representative republic allowed the 
transformation of Montesquieu’s «vir-
tuous republic»144 into a popular govern-
ment veiled in the disguise of democracy. 
Virtue as «passion for the public good»145 
presented the means to understand vir-
tue through a ‘democratically modernized’ 
lens146. In the same way, John Adams, the 
first vice president and second president, 
linked the republic as a form of government 
together with virtue: «If there is such a 
form of government, then, whose principle 
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and foundation is virtue, will not every so-
ber man acknowledge it better calculated 
to promote the general happiness than any 
other form?»147. In addition, Madison 
presupposed a certain virtuous standard for 
self-government148.

The United States Constitution trans-
lated the moderations of and restrictions 
on democratic majorities into an institu-
tionalised system of horizontal and ver-
tical checks and balances, together with 
non-imperative mandates and relics of 
the mixed constitution. Within the federal 
institutional arrangement, the president 
embodied the ‘monarchical’ and the Sen-
ate the ‘aristocratic’ structural principle. 
By outsourcing to the institutional sphere, 
the moderations of popular sovereignty did 
not question the legitimizing role of sover-
eignty itself. In addition, this transfer al-
lowed the individual dignity of all electors 
to be derived from the republican dignity 
of the elected. According to the federalists, 
«the capacity of mankind for self-gov-
ernment»149 rested on the capacity of the 
electors to assess the representatives and 
the capability of the representatives them-
selves. Thus, even when the representative 
political order rests on the «total exclusion 
of the people in their collective capaci-
ty»150, it is dependent on their individual 
abilities to choose their representatives151. 
The interaction between the electors and 
the elected from the viewpoint of republi-
can dignity demonstrates that federalist re-
publicanism cared about non-domination 
and self-mastery on local levels because 
the federalists themselves cared about in-
dividual dignity. Regardless of institutional 
precautions against the democratic tyranny 
of the majority, the federalists’ republican 
representation differed from the old estate 

representation insofar that the represented 
were empowered not to be dominated and, 
therefore, that they enjoyed individual dig-
nity because it was fostered by republican 
dignity.

4.  Institutional and Normative Chains for 
Democratic Majorities 

Whereas popular government offered the 
republic its founding rational legitimacy, 
in the Constitution (as the founded sys-
tem) the moderation of the majority will is 
paramount. There is no question that the 
representatives are elected by the people 
of the individual states152. Thus, to counter 
universal suffrage without property qual-
ifications, the people’s influence in the 
House of Representatives was to be limit-
ed by the dual strategy of introducing the 
largest possible constituencies and limit-
ing the number of representatives to six-
ty-five. Madison openly admitted that the 
‘aristocratization’ of those in charge of the 
legality of the consented commonwealth 
was an intended feature: «Large districts 
are manifestly favorable to the election of 
persons of general respectability, and of 
probable attachment to the rights of prop-
erty, over competitors depending on the 
personal solicitations practicable on a con-
tracted theatre»153. This closed the circle 
to the advantages of the extended republic: 
It is precisely in the extended republic that 
the most capable and virtuous were to be-
come representatives, since only they could 
convince the public of the correctness of 
their arguments in view of the diversity of 
interests in a large-scale community154. 
Moreover, the mechanism of indirect elec-
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tion of members of the Senate should en-
sure that only representatives of a kind of 
natural aristocracy were assembled there. 
The way the presidential head of the exec-
utive «squinted towards monarchy», as the 
outspoken anti-federalist Patrick Henry 
noted155, was simultaneously felt a coun-
terbalance to the pitfalls of democracy156.

Another form of aristocratisation was 
legal aristocracy: The territorial consti-
tutional discourses by the late 1770s and 
early 1780s first differentiated between 
fundamental and statutory law. The idea 
of constitutional precedence as a barrier 
against ‘democratic tyranny’ accompanied 
the federal constitutional formation after 
its ratification157, its coming into force158 
till it was augmented by its interpretation 
in Marbury v. Madison (1803)159. The rise 
of the ordinary jurisdiction of the Supreme 
Court to measure the statutory law against 
the ‘higher will of the people’ (that is, the 
Constitution) was thought also to coun-
ter-balance democratic errors. The popular 
will as the ‘ultimate court of appeal’ in poli-
tics for Americans forged the supremacy of 
the United States’ Constitution as the legal 
benchmark for all political powers to pro-
tect freedom and property, in conjunction 
with the Constitution operating as a guar-
antee for the existence of the Union. 

5.  How to Protect the Political Combat of 
the Fittest against Excesses of Power and 
Transgressions of Competence?

Even if the best representatives in the ex-
tended republic prevailed in the compe-
tition, it was still possible that they might 
succumb to the allure of power and, through 

this, make misguided decisions. Therefore, 
it was also necessary that political action 
be subject to controls. The federalists rec-
ognised that human weakness existed, and 
formulated their checks and balances ac-
cordingly; as Madison termed it, «ambition 
must be made to counteract ambition»160. 
The institutional system of separation of 
powers motivated the political bodies to 
jealously guard the spheres of competence 
assigned to them: «The interest of the man 
must be connected with the constitutional 
rights of the place»161. Competing inter-
ests and conflicting opinions guaranteed 
that the rights of control and veto would be 
exercised effectively.

The ‘pursuit of happiness’, enshrined 
in the first article of the Declaration of In-
dependence, was the result of one’s own 
performance and ability, and continues to 
lie at the heart of the American dream. The 
protection of these abilities was ‘the gov-
ernment’s highest goal’. This rationality of 
Enlightened self-interest legitimized social 
differentiation: Madison explicitly men-
tioned the ‘different abilities’ of people to 
acquire property, indicating that the equal-
ity into which every man is born was not 
intended as an equality of means. Freedom 
as the origin of plurality was the nexus of 
federalist democratic republicanism, in the 
sense of linking republic to popular gov-
ernment; «to prescribe to every citizen the 
same opinion, the same passions and the 
same interests» would, according to Mad-
ison, be the worst thing that could happen 
to any popular government, and bring forth 
the nightmare of tyrannically-established 
special interests162. 

Particular interests were, to federalists 
and anti-federalists alike, the enemy of 
the common good. In the case of the fed-
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eralists, therefore, the channelling of state 
organisation via checks and balances and 
the counteraction of ‘ambition with ambi-
tion’ was a direct attempt to tackle human 
deficiencies. In this way, checks and bal-
ance were to be oriented towards a concept 
of the common good, in which the common 
results primarily from competition with the 
particular. Thus, the common good was no 
longer an objective and immovable fact, but 
a discursive asymptote that could be strived 
for but not reached. Moreover, as the free-
dom to compete was conceived as the ori-
gin of pluralism, the basis to compete must 
be withdrawn from competition. From the 
viewpoint of republican dignity and the 
prerequisite of its social dependence on 
relations, where attention and respect are 
communicated, this can be expressed by the 
connection of republican dignity and indi-
vidual dignity. Centuries later, when it is 
clear that the common good cannot longer 
be an a priori goal (Kantian criticism) and 
the universalism of human dignity contains 
an additional safeguard, this might be a 
hitherto unrealized origin of the primacy of 
human dignity.

6.  No Imminent Basic Rights in the 
Representative Republic 

The federalists linked neither their new 
ideas of representation nor of democrati-
zation of the common good to normative, 
enforceable basic rights. This does not, 
though, indicate irreconcilable dispari-
ties of republican and liberal influences in 
the American revolutionary discourse163. 
Rather, the galvanizing effect of the strug-
gle for ratifying the republic forced the 

republican and the liberal ‘languages’ to 
coexist in the revolutionary discourse. Re-
flecting the ideas presented here, the de-
cisive novelty of connecting the ‘new’ idea 
of representation with popular sovereignty 
relied on autonomy (not only for the con-
stituent American people, which is there-
by ‘invented’, but also for individuals). On 
the other hand, the liberal understanding 
of an unlimited pursuit of individual pri-
vate interests beyond external interference 
did not prevail, though it was certainly at-
tractive for early proto-capitalist visions of 
the constitutional framers. Thus, what is 
notable here is the heavy but not exclusive 
republican influence on American consti-
tutionalism, which becomes more apparent 
through the functional understanding that 
the «Americans [created] independence as 
a nation [based on their] autonomy as indi-
viduals»164.

Accordingly, Locke’s belief in natu-
ral law discernible by reason, grounded 
in common law165, had its impact on the 
American discourse, irrespective of how 
one measures his advocacy for possessive 
individualism. Adopting the Lockean social 
contract, the federalists assumed pre-state 
and inalienable basic rights, without any 
need to have these formulated into norms, 
especially since they still referred to com-
mon law freedoms even after 1776166. In-
stead, encroachments on freedom were 
prevented by the separation of powers of 
the state authorities167. Independent of 
the (necessary) state, people had natural 
rights168; the fact that these rights were in-
defensible in the natural state, according 
to Locke (and thus according to the feder-
alists) made state rule necessary. As Mad-
ison noted, «[i]f people were angels they 
would not need government»169. Under 
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state rule, nevertheless, the natural rights 
of the people had to be protected from the 
selfish inclinations of the people in the 
state institutions. This was also recognized 
by Madison, who saw the «great difficulty» 
in forming «a government which is to be 
administered by men over men» as being 
that «you must first enable the government 
to control the governed; and in the next 
place oblige it to control itself»170. With-
in the republican framing of the democ-
ratization of the common good, it was not 
a priority to establish the natural rights as 
federal norms; the federalists relied on the 
self-reinforcement of the people’s positive 
qualities by their involvement in self-gov-
ernment, and specifically on the relation-
ship171 between the small number of repre-
sentatives and the ‘people at large’, though 
they admitted «a degree of depravity in 
mankind which requires a certain degree of 
circumspection and distrust»172. Madison, 
at least, was optimistic that this depravity 
could be outweighed, since «[r]epublican 
government presupposes the existence of 
[positive] qualities in a higher degree than 
any other form»173. Hamilton took up this 
idea again in No. 76, when he explained the 
appointing power of the executive: «The 
institution of delegated power implies 
that there is a portion of virtue and honor 
among mankind, which may be the reason-
able foundation of confidence. And experi-
ence justifies the theory»174. In addition, 
the standardization of the bill of rights un-
der federal law was mostly absent in both 
the Philadelphia convention and in the 
federalists’ advocacy for the constitution’s 
ratification, as individual state guarantees 
of fundamental rights permitted a certain 
‘relaxation’ on the federal level. Before 
1791, six of the states had declared a bill of 

rights, beginning with Virginia in 1776 
(though it still lacked any explicit reference 
to human rights or organizational rules)175, 
and followed by Delaware176, Maryland177, 
North Carolina178, and Pennsylvania179, all 
in 1776, and Massachusetts in 1780180. 

The anti-federalists’ most well-known 
concern was the lack of a bill of rights in 
the drafted federal constitution. If the fed-
eral constitution were to supersede state 
rights, they argued, then state bills of rights 
would offer little protection at all, since 
they would be inferior to a federal consti-
tution that contained no bill of rights at all; 
consequently, there would be no adequate 
protections for citizens’ rights. It was for 
this reason that New York, Virginia, Rhode 
Island, Massachusetts, and North Carolina 
ultimately insisted that ratification would 
only take place if accompanied by a fed-
eral bill of rights. On 25 September 1789, 
the First Congress of the United States 
therefore proposed to the state legislatures 
twelve amendments to the Constitution that 
met arguments most frequently advanced 
against it; on 2 October, President Wash-
ington sent a copy of these twelve amend-
ments to each of the states. By 15 December 
1791, eleven out of the now fourteen state 
legislatures ratified Articles 3 to 12, which 
constitute the first ten amendments of the 
Constitution, collectively known as the Bill 
of Rights181. The Americans had quickly 
learned a key consequence and feature of 
the amalgamation of republicanism and 
liberalism in this unique form: by com-
bining the constitutional codification of 
the politeia and the ‘constitutionalisation of 
individual rights’182, the constitution itself 
was raised to a greater prominence, such 
that it took precedence. Henceforth, these 
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two components governed modern consti-
tutional architecture. 

Summary, American Republicanism: Though 
it took its cues from the Old World, 
America’s republicanism could still lay 
claim to being something new. Its hastily-
formed republican constitutional order, 
which introduced a strong executive in the 
form of the president, and a consolidated 
political elite in the form of the 
representatives, acted as a counterbalance 
to self-governed popular sovereignty. This 
stood in contrast to revolutionary France 
and its daughter republics, not to mention 
the older city republics of the old European 
republican traditions, nor the various 
confederations that sprang up throughout 
the European continent. All this made the 
modern federal state system pioneered by 
the Americans appear to be a great success; 
Goethe ascribed this to the fact that the 
Americans were unencumbered by the 
‘castles’ and ‘useless remembering’ that 
plagued the «old continent»183. In other 
words: lacking a feudal heritage, America’s 
distance from Europe was both literal and 
metaphorical, and this was the basis for its 
ability to construct a republic in a vast and 
ever-expanding state.

These events on the other side of the 
Atlantic acted like a match held to the 
powder-keg of Europe. This is particularly 
true in France. Thousands of French 
soldiers and officers took part in the 
American fight for independence against 
the British crown184. Their experience in 
North America would later play crucial 
roles in the French Revolution of 1789. Not 
the least of these was the Marquis de La 
Fayette or Lafayette (as he wrote himself 
from 1790), whose enthusiasm about «the 

fellow American republicans»185 fed into 
his first draft of the sovereignty of the 
French Nation186. Together with America’s 
ambassador in Paris, Thomas Jefferson, he 
had already drafted a declaration of human 
and civil rights, which he presented to the 
general assemblies on 11 July 1789; the claim 
that ‘all men are created equal’, echoed 
the introductory passage that Jefferson 
himself had written for the Declaration 
of Independence thirteen years earlier. 

This offered framing for two events that 
immediately followed, with significance 
for Lafayette personally and the course 
of French republicanism in general: the 
Bastille fell the very next day and, on 13 July, 
Lafayette took command of the National 
Guard. 

American republicanism continued to 
pique French interest well after the Rev-
olution. Sixty years after Independence, 
and nearly fifty after the French Revolu-
tion, Alexis de Tocqueville’s seminal work 
Democracy in America (1835) described the 
United States Constitution as «une consti-
tution complexe»187 in the overall political, 
legal, social, historical, and cultural con-
text. Tocqueville argued that the dangers of 
the tyranny of the majority and a resultant 
democratic despotism188 were subdued by 
a combination of religion, which fostered 
good morals; civic spirit, which encouraged 
organization at a local level189; and the Su-
preme Court, which acted as a stronghold of 
a further branch of elite specialists, in this 
case the quasi-aristocratic jurists190. His 
idea of civic spirit closely matches the con-
cept of virtue in classical republicanism. 
Like Constant, Tocqueville broke with the 
irreligious tradition of the Enlightenment, 
and assumed that freedom and religious 
belief shared a common foundation191. 
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Moreover, Tocqueville considered political 
freedom, in its true sense, to be the free-
dom of citizens to use their own agency. 
Viewed from this perspective, modern de-
mocracy both strengthened and weakened 
individual rights; while a person would be 
liberated from the traditional interdepend-
encies, they would also be confronted by a 
commensurate undermining of communal 
identity. Individuality was therefore both a 
benefit and, in its isolationism, a curse192. 
In summarizing Tocqueville, John Stuart 
Mill later noted that democratic sovereignty 
of the people did not mean ‘the government 
of each individual over himself’, but rather 
«each individual through all the rest»193 – a 
crucial distinction and a repudiation of the 
idea that the American republic represent-
ed democratization in its purest sense194.

The Confederation of the United States, 
as an entity in which each individual state 
was effectively its own republic, governed 
by its citizens, and thus united and unified 
by the egalitarian «dogma of popular 
sovereignty», with which Tocqueville 
contrasts the «strange European» idea 
of the republic, in which «those [reign] 
who know the greatest good of the people 
… [which] permits one to act in the name 
of nations without consulting them»195. 
Tocqueville saw inherent dangers in 
American democratic republicanism to be 
the despotism of majority opinion, and in 
particular a worse intellectual conformity 
than in the great European monarchies. The 
following decades and centuries, it could 
be argued, may have shown Tocqueville’s 
fears to have been well-founded; the 
economic – and later imperialist – political 
reality of America not only fails to select 
the most virtuous representatives as the 
«idealized aristocracy, virtuous, able, and 

public spirited» (Sheldon Wolin)196 but 
also to control the representative (federal) 
government by a free civil society with 
competing interest groups. 

Whereas American republicanism 
relied on constitutional checks and balances 
between clearly separated powers as the 
institutional backbone of the democratic 
sovereignty of the people, French 
republicanism gathered around an estate-
based independence of the republic and the 
normative abstractness of the general will. 
Neither the French role in the birthing of 
the American Republic nor any American 
repercussions on revolutionary France 
could spoil the ‘gallic distinctiveness’ 
of its republicanism, irrespective of the 
fact that there was indeed an American 
influence on the events of 1789 – far 
beyond the implied or explicit connections 
between the republican Americans and 
the marshalling French revolutionaries197. 
The correspondence between the Marquis 
de Lafayette and Thomas Jefferson is well 
known, and Jefferson in fact provided input 
for Lafayette’s constitutional works198. 
The same is true of Sièyes’ contacts with 
the Washington administration199. It was 
above all natural to compare the news 
from the New World to the situation in the 
Old: How would the Bourbon monarchy be 
viewed, when the Americans had classified 
George III as a ‘brutal tyrant’? How could 
the French state justify massive imposts, 
when the Americans could rebel against 
the English imposition of a duty of three 
silver pennies200 per pound of tea? This 
essay takes a stand against both Jellinek 
and Boutmy, by tracing the Rousseauan 
influence on the 1789 Declaration of the 
Rights of Man and Citizen and Sieyès’ liberal 
position against a totalitarian legislature on 
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the one hand, and by explaining Rousseau’s 
challenge to the Hobbesian social contract 
on the other201. It is the unity of the 
constitutional language due to a common 
heritage for which the Parisian replica of 
New York’s Statute of Liberty (La Liberté 
éclairant le monde) on the Isle of Swans (Île 
aux Cygnes) is a reminder of the fact that the 
original was a gift from the people of France 
to the people of the United States. Just as 
the iron framework of the Eiffel Tower 
forms the backbone of the Dame de fer, and 
just as the designer of the Statue of Liberty, 
Frédéric Auguste Bartholdi, also relied on 
metal from Gustave Eiffel, so too did the 
republicanism of France and America share 
components of the same constitutional 
architecture, albeit on both sides of the 
Atlantic. 

III.  French Republicanism between Nation-
Republic-Appropriation and the Specific 
Legitimatory Claim of the General Will

1.  The French Twin Story of Nation and 
Republic

On 21 September 1792 the newly elected 
National Convention202 unanimously de-
clared the monarchy to be abolished203. 
The victory in Valmy the day before had 
been that of the nation, and not the king204. 
In this shift away from monarchy, the Rev-
olutionaries had been remarkably slow 
to act. Indeed, Louis XVI remained an ac-
tive participant (and arguably an agent of 
his own demise) from the storming of the 
Bastille through to his eventual execution. 
On 14 July 1790 he had refused to swear an 
oath alongside Lafayette at the Feast of Fed-

eration205. Between 20 and 21 June 1791 he, 
along with his family, had attempted to flee 
in the direction of Austria, making it only 
as far as Varenne before being captured, 
returned to Paris, and placed under house 
arrest. His continued meddling in affairs 
resulted in the storming of the Tuileries 
on 10 August 1792 and his suspension as 
the leading citizen of France. All these led 
inexorably to his execution on 21 January 
1793. Thus, to a certain degree, the downfall 
of the monarchy was as much engineered 
(however unwittingly) by the King as it was 
by the Revolutionaries. Yet not even these 
acts were the proximate causes for estab-
lishing republicanism’s foothold in France. 
Instead, the revolutionary barricades acted 
as dramatic cover for a much longer lineage 
of prior republican discourses. 

The aristocratic opposition in the pre-
revolution around the parlements and their 
rights of remonstrance and registration 
has already been examined extensively 
elsewhere206. An exemplar of aristocratic 
republican ideals and their connection to 
the legal aristocracy (noblesse de robe) is to 
be found in Henri de Boulainvilliers’ His-
toire de l’ancien gouvernement de la France 
(1727)207, which echoed memories of the 
Frankish nobility’s feudal government over 
conquered Gaul208. Such a republican thèse 
nobiliaire touched on the foundations of a 
monarchy that, despite its pretentions to 
the contrary, was not in fact absolute209. 

Yet this lineage does not explain Goethe’s 
declaration in his late Campaign in France 
in the Year 1792 (published 1820-21) that 
«[h]ere and on this day begins a new era 
of world history»210. Accompanying Duke 
Karl August von Sachsen-Weimar as a cor-
respondent, the great poet had realized that 
the ‘nation’ and the ‘Republic’ had become 
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deeply intertwined. This equation lies at the 
heart of French republicanism, even today. 
Bargaining with the interchangeability of 
‘French’ and ‘republican’, contemporary 
politicians ‘republicanize’ political party 
names, the most prominent recent example 
being Emmanuel Macron’s La République en 
Marche. The simultaneous identification of 
France as both the nation and the repub-
lic is also prevalent in other settings. The 
‘je suis Charlie’ on Parisian streets after the 
terrorist attacks on the editorial staff of the 
satirical magazine Charlie Hebdo in Janu-
ary 2015 was complemented by the address 
of the then-President François Hollande, 
who declared: «Today, the Republic was at-
tacked. The Republic is freedom of speech. 
The Republic is culture, it is creation, it is 
pluralism and it is democracy»211. 

One of the decisive moments of the 
Revolution was the reorganization of the 
Estates-General into a National Assembly 
claiming constituent sovereignty in the 
summer of 1789. The novelty of the emerg-
ing nation-republic appropriation was 
clear three years later on the battlefield at 
Valmy, where unexperienced revolution-
ary volunteers routed the much-fancied 
Prussian army. Yet the true innovation lay 
in repackaging republicanism in the skin of 
national sovereignty, not in the republican-
ism itself. As the Revolution shaped an an-
ti-monarchical reception of French repub-
licanism, it is crucial to point out that this 
pairing of republic and nation had already 
started in the sixteenth century within the 
monarchical discourse.

2.  The French Chameleon: The Republic in 
Monarchical Discourses
a.  The Coincidence of res publica and civitas 
as both Constituted around the King

According to one of the French bartolist 
advocates of a strong monarchy Claude de 
Seyssel the ‘concord’ and ‘unity’ among the 
citizens depended upon «obedience to the 
king»212. This was the French implemen-
tation of the Augustinian tradition that evil 
necessitates royal domination. Thus, obe-
dience to the king’s public power, as de-
rived from divine ordinance, was the natu-
ral order of things, embracing the body of 
citizens with the royal power of the ‘Roi très 
chrétien’ (Rex christianissimus). Res publica 
and civitas coincided, since both were con-
stituted around the king: the «most civil 
and best-constituted monarchy of France», 
in de Seyssel’s wording213, unified in 1515, 
in the very year of the ascension of King 
Francis I and the advent of concentrating 
monarchic power. The idea that the res pu-
blica was a voluntary, common doing of a 
multitude of free men for the sake of private 
utility was absent in the French discourse, 
with the notable exception of de Boulain-
villiers’ later aristocratic republic, to which 
Harold Ellis acknowledges familiarity with 
the English commonwealth thought214. The 
‘public good’ in the monarchized ‘concord’ 
and ‘unity’ among the citizens rested for 
Seyssel upon laws «established in such a 
way that they can scarcely be broken and 
annulled»215 as the royal power was reg-
ulated by three ‘bridles’: religion, justice, 
and the police216.
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b.  Republic as Sovereign Monarchy

This suggested cohesion of the political so-
ciety with royal dominion became accentu-
ated in Jean Bodin’s Six livres de la république 
(1576); Bodin’s choice to include ‘republic’ 
in the title grounded the synonymy of re-
public and sovereignty. This became a pre-
vailing topos in French republicanism, ex-
plaining the monarchy-state appropriation 
(prior to the nation-state appropriation). 
The «striking lability of the […] term [re-
public]’ has to be highlighted»217. French 
republicanism of the humanist sixteenth 
century was never limited to the Huguenot 
resistance against ‘royal tyranny’ following 
the St. Bartholomew’s Day Massacre of 1572. 
Distinct from the mixed government claims 
engendered in the Huguenot programme 
and articulated in Hotman’s Francogallia 
(1573)218, Bodin’s republican language 
conceptualised the supreme princely rule 
as legislative sovereignty219. In this way, he 
reframed the monarchy as the only appro-
priate form of state: the Republic must be a 
sovereign state. The monarchy could there-
fore be praised as the best form of govern-
ment, only because it embodied the unity of 
supreme ruling power. 

Some authors assume the republic to 
be the mere French version of the latin res 
publica, synonymous to the state in the Ar-
istotelian politeia tradition220. Instead, the 
wording of Bodin’s sovereignty chapter (I 8) 
indicates a republican reading as referring 
to the common normative framework, op-
posed to the royal interests themselves. Bo-
din differentiated the (fundamental) laws 
«concerning the state of the kingdom, and 
the establishment of it, inasmuch as they 
are annexed to and united with the crown, 
the Prince may not derogate from them, as 

the Salic law»221, from the alterable ones 
«which the king can derogate». Although 
Bodin himself does not use the terminol-
ogy lois fondamentales, his laws «concern-
ing the state of the kingdom» (Latin: leges 
imperii222) were functional equivalents 
and, together with natural law and divine 
law, constituted the normative framework 
of the monarchy which was not at the dis-
position of the ruler legibus solutus223. At 
the same time, Bodin reduced the republic 
to its pacifying effect, after the ruin of the 
king’s peace-making authority (Königsheil) 
as a result of the confessional clashes of 
the French Wars of Religion and the con-
sequential Monarchomach224 storm; his 
combination of the citizen as «a free sub-
ject who is under the sovereign power of 
another»225 with the definition of ruling as 
«to be able to impose laws on all subjects 
without their consent»226 broke from the 
Machiavellian republican understanding of 
the civic, virtue and freedom-oriented po-
sition against sovereign statehood. Instead 
of the Machiavellian dichotomy of ‘either 
republics or monarchies’ – as laid down in 
the Principe (1513) – Bodin continued the 
corporative civic unity in obedience that 
characterised de Seyssel’s previous argu-
ment, in order to ‘republicanise’ the mon-
archy as the best form of government (that 
is, in the best interests of all), using sover-
eignty as the appeasing factor.

3.  Montesquieuan Republic disguised as 
Mixed Monarchy

One of the parliamentarian aristocrats, the 
president of the parlement de Bordeaux, 
was Montesquieu227. In his masterpiece De 
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l’esprit des lois (1748) he designed a «uni-
versal taxonomy»228 of three forms of gov-
ernment – republican, monarchical and 
despotic (Livre II, chapitre 1)229. The no-
menclature was differentiated according to 
the seat of sovereignty and the particular, 
animating principle (virtue, honour, and 
fear). For Montesquieu, the «republican 
government is that in which the people as 
a body, or only a part of the people, have 
sovereign power»230 and the republic is 
activated by ‘civic virtue’ (vertu) – either 
in the democracy by the democratic virtue 
of «love of equality» (livre III, chapitre 
3)231 or in the aristocracy by the virtue of a 
«spirit of moderation» (livre III, chapitre 
4)232. As much as Montesquieu claimed the 
interconnectedness of republicanism and 
virtue233, he was by no means an advocate 
of French republicanism. In the Esprit, he 
concludes that «The republic is a spoil; 
and its strength is not more than the pow-
er of a few and the license of all»234. All 
the preparatory work on the Causes for the 
Greatness of the Romans and their Decadence 
(1734) deepened Montesquieu’s argu-
mentation that republican government as 
such was largely a ‘souvenir’ of the past235, 
and certainly not France’s future. For this 
Montesquieu favoured the mixed monar-
chy whose animating principle is that of 
honour (honneur)236, and «not that of vir-
tue»237. The ideal monarchy tempered by 
aristocratic intermediate powers (Chapitre 
IV, livre II)238 was based on social and legal 
inequalities239. According to Montesquieu, 
the privileges of the nobility and the aris-
tocracy’s social pre-eminence guaranteed 
political liberty, whereby «[t]he nature of 
honour [as guiding principle] is demand-
ing preferences and distinctions»240. 

These ideas came further to the fore 
in the famous English chapter of the Es-
prit. Naming England the «one nation in 
the world whose constitution has political 
liberty for its direct purpose» (Livre XI, 
chapitre 5)241, Montesquieu analysed the 
executive power of a hereditary monarch as 
tempered by «intermediary powers which 
form their monarchy» (Livre II chapitre 
5)242. The monarchical executive’s linkage 
with the legislative power, shared among 
popular and aristocratic assemblies, is spe-
cific in the blending (not separation!) of 
all three forms of government with distinct 
principles of legitimation: the authority of 
a monocratic ruler, the superior knowledge 
of an aristocratic elite and the sense of sol-
idarity, common bond and esprit de corps of 
a democratic community together with a 
social balance between the royal, noble and 
civic ranks243. Partially in order to make 
use of an aristocratic republicanism244, 
his design demonstrated that virtue was 
not the animating principle of monarchical 
government; this, in turn, made clear that 
he dissociated himself from any republi-
can heritage of political balancing of social 
groups, as articulated by Machiavelli in his 
reception of Livius. As already demon-
strated by Bodin’s republic-sovereign-
ty-appropriation, Montesquieu deepened 
the French rejection of the Machiavellian 
republican understanding of the civic, vir-
tue and freedom-oriented position against 
sovereign statehood. The laws thus took on 
the (republican) role of virtue245.

Crucial to the ideal French monarchy 
were the safeguards that the parlements 
provided for the fundamental state laws 
(dépôt des lois). Here, too, was to be found 
the application of Montesquieu in the par-
liamentarian resistance to Bourbon abso-
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lutism, especially after the administration 
of Louis XV’s skillful chief minister, Car-
dinal de Fleury, ended in the 1740s. This 
coincided with France’s descent into dire 
financial straits, due to its multiple doomed 
military adventures. At the same time, the 
monarchy had also manoeuvred itself into a 
fierce confrontation with various provincial 
parlements in the ideological battles over 
Jansenism. 

The radicalisation of parliamentary 
discourse in the remonstrances between 
1753246 and 1788247 made extensive use of 
the language of Montesquieu’s De l’Esprit 
des Lois. The parlements’ self-understand-
ing as «holy repositories» (dépôts sacrés) in 
the «Great Remonstrances on the Refusal 

of the Sacrament»248, their praise as the 
«depositary tribunal of the state of invio-
lable laws that form the sacred right of the 
nation»249 or as «respective guardian» 
(gardien respectif) in the Flagellation ses-
sion250, all borrowed from Montesquieu’s 
formulation of the aristocratic balancing 
function and amounted to the formation of 
a single corporate entity, led by the Parisi-
an flagship, claiming to be ‘representative’ 
for the French nation in its dealings with 
the court. Their recourse to the fundamen-
tal laws (lois fondamentales)251 and the laws 
born with the monarchy (lois, nées avec la 
Monarchie)252 was soaked with verbal refer-
ences to the Esprit253. They channelled the 
estate protest against absolutist centralisa-

Charles de Secondat Montesquieu with the scientific cenacle at Castle Clairac, coeval painting
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tion ambitions, and it was their demand in 
August 1788 that led to the convocation of 
the Estates General for 1 May 1789. In fact, 
they incorporated the necessary obser-
vance of ‘fixed and established laws’254 that 
differentiates the French monarchy from 
despotism according to Montesquieu’s ter-
minology, which went beyond their strug-
gles to maintain their traditional right to 
examine royal legislation before its regis-
tration, which was threatened by the min-
isterial despotism of Maupeou from 1771 
onward255. This is also apparent in the fact 
that the parliamentary notion of equity was 
still the same as in the anti-Machiavelli-
anism proffered by Bodin, which did not 
tolerate any detachment of the sovereign’s 
will from the idea of justness according to 
natural and divine law256. The indispensa-
bility of equity as the product of natural and 
divine law (droit), together with the desig-
nation of the hierarchy of competence257, 
were regarded as fundamental law258. This 
ultimately formed the basis for Art. 16 of the 
Declaration of Rights of Man and Citizen of 
1789: «Any society in which no provision is 
made for guaranteeing rights or for the sep-
aration of powers has no Constitution»259. 

The eleventh book meanwhile, contain-
ing the England chapter, is headed: «The 
Laws which form the political freedom in 
relation to the constitution»260. In Mon-
tesquieu’s understanding – and indeed 
in the understanding that the parlements 
adopted – both arbitrariness and the con-
centration of political power in the hands of 
one person infringe freedom261. 

In spite of the fact that the argument 
presented here places great weight on the 
fact that the England chapter was not to be 
misunderstood as an advocacy for a sepa-
ration of powers, neither does the Esprit’s 

godparenthood of Art. 16 of the Declara-
tion stand in contradiction to this. Rather, 
the revolutionary Declaration of 1789 made 
clear that codification of the whole political 
order as a legal order had two key elements, 
being the same elements that govern all 
modern constitutional architectures: the 
codification of the bond of justice between 
state power and the individual (in which 
the state cannot arbitrarily infringe), and 
that of state powers with relation to other 
state powers (whereby state organisation-
al law signifies a separation of power). The 
constitutionally-secured primacy of the law 
does not permit sovereignty above the law. 
In this sense, the second ‘column’ of gallic 
republicanism is clear: the absoluteness of 
the general will and, from this, freedom by 
the partaking in its formation.

4.  The Absoluteness of the General Will 
and the Complementary Freedom through 
Participation

The undivided sovereignty advocated by 
Jean-Jacques Rousseau, embodied in the 
law and not in the person of the ruler, ne-
cessitates at its heart a democratic mon-
ism. By this, any representation is not to be 
undertaken as it encourages and embodies 
plurality; for the sake of the unity of the 
democratic subject, it must be avoided. This 
fundamental rejection of pluralism, be it in 
a classical mixed constitution or the liberal 
constitutional distribution of powers, was 
comprised within the figure of the gener-
al will (volonté générale), and became the 
starting point for the debates in the French 
Revolution262. Rousseau’s equivalent of the 
common good thus took the form of a bour-
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geois civil religion. Justification (of the law) 
draws the hierarchical model of the rule of 
law from the assumed normative quality of 
the law: it binds the other state powers as an 
expression of the common will.

Crucial to Rousseau’s republicanism 
was the establishment of a republican com-
munity through the egalitarian model of 
a contract. These elements of Rousseau’s 
philosophy—not only the idea of a homoge-
neous citizenship, but also the social con-
tract itself – were linked to the natural law 
implications of equality. «[I]n harmony», 
writes Johnson Kent Wright, «with the en-
tire republican tradition», Rousseau start-
ed from «an umbilical connection between 
individual and collective freedom»263. 
Wright’s assessment of Rousseau’s repub-
lican theory uncovers «a normative ideal 
blending nostalgia for his native Geneva…
with Sparta and Rome»264. The context 
of his civilisatory critique in the Discourse 
concerning Inequality (1755) are decisive to 
understanding Rousseau’s republicanism. 
What could man be without the denatur-
ation of civilization and the split caused 
by Christianity in a private-internal and 
public-external existence? According to 
Rousseau, the dual nature of man as a be-
ing governed by both senses and reason, 
as well as his (admittedly aimless) ability 
to learn were the characteristics that una-
voidably caused man to be removed from 
its natural state. The division of labour, 
agriculture, the presumption of property, 
dominion, misery and crime corrupted the 
people who by nature were good, as a result 
of which they became subjects who blindly 
obeyed. Indeed, as Rousseau himself noted 
in his second Discourse concerning Inequality 
(1755): «The first one who had fenced in a 
piece of land and came up with the idea to 

say: this is mine and who found people who 
were simple-minded enough to believe 
him was the true founder of bourgeois soci-
ety»265. The process of human self-aliena-
tion corresponded with this preoccupation 
with property that so obsessed civilization; 
after the destruction of the ancient har-
mony of intellectual, religious, social and 
political life, especially in the idealized 
Sparta, the completely self-referential nat-
ural man turned into the bourgeois, torn 
between private existence and public civic 
order. Natural self-love (amour de soi) de-
generated into vicious selfishness (amour 
propre). This profound dialectical process of 
atrophy and disintegration was irreversible 
in Rousseau’s critique of natural jurispru-
dence (which placed him at odds with, most 
notably, Samuel Pufendorf)266. For Rous-
seau, and in contrast to Hobbes and Locke, 
the civic state is therefore not an optimized 
natural state. 

Given this, as well as the fact that the 
social degeneration identified by Rousseau 
was, to his mind, irreversible, a contrat so-
cial was needed to create a new legal equal-
ity on a completely new basis267. Returning 
to nature was no option, as nature was an 
unattainable ideal in the French Enlight-
enment. The individual efforts to overcome 
the degeneration by a ‘natural’ education of 
great artificiality – an obvious inconsisten-
cy, but none the less propagated in the Emile 
(1762) – should be accompanied by the so-
cial possibility of abolishing self-alienation 
by transforming oneself into a citoyen, ca-
pable of civil liberty and possession. This 
could be achieved by means of the new 
moral-political totality of a comprehensive 
social contract268. In doing so, the indi-
vidual would become «a part of a greater 
whole»269 and, through moral conversion 
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of his nature, by the «total transfer of each 
partner with all his rights to the whole com-
munity»270, would gain a new wholeness 
of life. Rousseau believed that it was only 
through the boundless state power of this 
new Leviathan that the original freedom of 
man would be reborn: «Obedience to the 
law one has prescribed for oneself is free-
dom»271. The individual could, of course, 
only exercise freedom as a partner in the 
whole, as a member of the sovereign. At the 
same time, natural self-love, without being 
tainted by selfishness, would find new life 
in the collective form of patriotism.

Rousseau did not conceive of any indi-
vidual natural rights of freedom that would 
prevent the indivisible and unrepresenta-
ble sovereignty of the people272 to turn into 
majority despotism. Such rights would be 
completely incompatible with the presumed 
overcoming of the natural state by the so-
cial state. Rousseau’s ‘republican’ solution 
for this risk was an abstract statutory state 
rule (II, 6), limiting the direct expressions 
of popular sovereignty by the common will 
to the implementation of general-abstract 
norms. In this sense, Rousseau called 
«each state governed by statutes» a «re-
public»273, and only a «republican gov-
ernment» was legitimate274. The core of his 
idea of republicanism was self-domination 
through self-imposed laws that had been 
determined through that autonomy: «The 
statutes are […] the conditions of the civil 
association. The people subject to the laws 
must be the author. It is only up to those 
who associate to set the terms of the socie-
ty»275. Rousseau relied on the enlightening 
strength of the discourse «to make it [the 
general will] see the objects as they are, 
sometimes as they should appear to it» and 
on its ability «to protect [the general will] 

from the seduction of particular wills, to 
bring places and temples closer to her eyes, 
balancing the attraction of present and sen-
sible advantages with the danger of distant 
and hidden evils». The generic nature of 
the general will was constructed by Rous-
seau on the basis of the generality and ab-
stractness of the norms that would be set in 
place, in the sense of a supreme public rea-
son. As he noted, «The people themselves 
always want the good, but of itself they do 
not always see it. The general will is always 
right, but the judgment that guides it is not 
always enlightened»276. 

Thus formulated, the unreasoned will 
of the individual277 would be overcome by 
the equation of the sovereign general will as 
generally applicable law, which constituted 
«the union of understanding and will in the 
social body, hence, the exact cooperation of 
the parties, and finally the greatest strength 
of the whole». This, to Rousseau, «is where 
the need for a Legislator arises»278; the re-
sult was a legitimate republicanism as a legal 
state order. Therefore, «The law is noth-
ing else than the expression of the general 
will»279. Consequently, in 1789, Article 6 
sentence 1 of the Declaration of the Rights 
of Man and Citizen followed Rousseau’s 
cues. The rule of the people is the imper-
sonal rule of the law, insofar as its execution 
is separate from the law-making280 and the 
law unites «the totality of the will with that 
of the object»281. The generality of the ob-
ject of legislation meant that the law consid-
ered its subjects «as a whole and the actions 
as abstract, but never a person as an indi-
vidual or a single action»282. The general-
ity and abstractness of the regulations ap-
peared to be a necessary condition for all to 
be able to be asked as ‘true’ citizens for their 
vote as integrated parts of a whole. Only if 
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citizens were not affected in a special, per-
sonal way by the object of regulation, and 
only if they were not emotionally distract-
ed as a result, could they contribute to an 
undistorted answer as to whether or not 
the forthcoming legislative decisions were 
beneficial to the common good. For Rous-
seau, the decision of the whole, assembled 
independently and equally, on individual 
cases was equivalent to ignoring the votes 
of those directly affected who therefore, 
through their vested interest, could not 
perceive anything but their own interests. 
Already, any unjustified exclusion of even a 
single person harmed ‘natural correctness’ 
of the general will (in its tendency towards 
the public utility)283 and thereby infringed 
the general applicability of the law, no mat-
ter how general its objective content has 
been formulated284. Yet the question re-
mained: who constituted the whole? The 
impersonality of the rule of law, which re-
sults from the equation with the general 
will, vested the personal element of lawful 
governance in the assembly of citizens. But 
the assembly of all citizens was utopian in a 
twofold sense: First, the gathering of all was 
not possible, as anyone could join the social 
contract, which is according to Rousseau’s 
ideas open and undefined. Second, the ref-
erence to the person in this sense lacked a 
person to refer to; the nation as emerging 
entity remained – however libertarian, as 
Title II Article 2 of the September Consti-
tution 1791 may define naturalization – a 
community essentially objectively defined 
by descent or place of birth, not a personal 
association.

In addition, the correspondence of the 
‘totality of the will with that of the object’ 
was admittedly not the only prerequisite. 
Rousseau intended the majority to be an 

identity of individual will and volonté géné-
rale, rather than a collection of individual 
votes (volonté de tous)285. This required civ-
ic virtue286 and the exclusion of all faction-
al formations287, though in this Rousseau 
sounded utopian288; particular factions 
(associations partielles) rendered impossi-
ble the purification processes within in-
dividual considerations, which were sup-
posed to hold mere individual interests at 
bay. Instead, factionalism would turn any 
vote into a competition of particular wills, 
obscuring the focus on the common good 
and preventing overruled minorities and 
others who did not prevail in the voting 
from recognizing their integration in the 
majority’s will, insofar as they were mere-
ly mistaken about the true common inter-
est289. «If there are partial societies, it is 
necessary to multiply their number and 
prevent their inequality» claims Rousseau 
with reference to Solon, «in order to pre-
vent the people from erring about the gen-
eral will»290. 

In this way, Rousseau constructed a cog-
nitive identity of individual wills with the 
general will, thus avoiding the spectre of 
total subjugation under a Hobbesian sov-
ereign and reframing the traditional re-
publican «umbilical connection between 
individual and collective freedom»291 in 
a democratic language addressing social 
equality and civic solidarity. His idea of the 
rule of general laws as an exercise of collec-
tive autonomy equated political legitima-
cy with egalitarian participation in public 
decision-making. Rousseau’s democratic 
republic, inspired by the classical examples 
of Sparta and Rome, was centred around 
the general abstractness on two levels. The 
laws consented to by the people were to be 
general in regard to addressees and appli-



152

Fondamenti

cation, which guaranteed equality before 
the law (égalité devant la loi). They were 
also to be general in relation to the legiti-
matory source – the popular, participatory 
sovereignty. On this second participatory 
level, the assumed normative quality of the 
law presupposed three elements, each in its 
own way unrealistic: first, the ability of the 
individual to judge all matters concerned 
reasonably, that is, free from individual 
special interests; second, the institution-
al possibility of collectivising individual 
self-determination through real or virtual 
participation in the regulation of all matters 
concerned; and third, the common belief in 
an order according to abstract rules. These 
different layers of general abstractness set 
the scene for the Revolutionary terror that 
would follow, owing to the framing of the 
Jacobin public good as the ‘suprême être’ 
paradigm.

Such a radically democratic construc-
tion of the law as a general law, based on 
the authorship of the people, superimposed 
in the French discourse the juxtaposition 
of the republic as a concept of state form 
with the monarchy, even if Rousseau him-
self has combined his concept of law with a 
monarchical form of government (as long 
as the establishment of the monarchy is a 
one-sided act of the sovereign people that 
can be revoked at any time). For Rousseau, 
a monarchy not derived from the sovereign 
people was despotism. This dichotomy was 
not unprecedented, though it was new to 
use the republic as a mere concept for the 
form of state. The dichotomy was shaped 
by Machiavelli’s Principe (1513), which di-
vided all states into principalities or re-
publics. The distinction between autocracy 
and collective sovereignty was preserved in 
the pre-revolutionary French discourse of 

Montesquieu, who distinguished the forms 
of state, but who, in accordance with his 
sociological interest in the law, reassigned 
value elements to democracy: loyalty to the 
law, love of the fatherland, and public spir-
it. It was Rousseau’s equation of sovereign-
ty with the volonté générale that enabled the 
formative context for the contrasting for-
mation of republic and monarchy, where 
one would be characterised by terror, 
burning barricades and the guillotining of 
crowned heads, and the other by peace and 
security in the alliance between throne and 
altar.

The political republicanism of Jean 
Jacques Rousseau broke with the classical 
tradition of a mixed constitution. For him, 
the republic was not just an expression of 
the general will; it was the general will, gov-
erning in the form of statutes, irrespective 
of the form of government292. In contrast to 
Montesquieu’s equilibrium system, Rous-
seau’s republican rule of law aimed at the 
superordination of the uniform legislature, 
based on general elections and framed as 
the collectivized self-determination of the 
individual, over the existing monarchical 
executive power. The leges imperii tradition 
that had been articulated by Bodin was still 
very much in evidence; so too did Rousseau 
divide the laws between loix politiques and 
loix fondamentales, which laid the basis of 
the form of government (qui constiuent la 
forme du Gouvernement), as well as differ-
entiating between civil laws (loix civiles) and 
criminal laws (loix criminelles). Further-
more, Rousseau formulated a fourth type of 
law, which for him was the most important: 
«the veritable constitution of the state […] 
within the citizens’ hearts: […] the mores, 
the customs and the opinion [about the po-
litical actors]»293. 
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Beyond this monolithic concentration 
of sovereignty in republican unity con-
structed around the general will and the 
legal rule of general laws, the liberal ap-
proaches of Sieyès and Condorcet also 
made their appearances in the constitu-
tional debates from 1789 to 1795, though 
they did not prevail against the Jacobin 
understanding of the Republic, with its 
exaggeration of the immediate real pres-
ence of democratic power at all costs. While 
Rousseau’s sovereign people were perma-
nently present and almost identical with 
the political order, Sieyès limited national 
sovereignty to the constituent sovereignty 
(pouvoir constituante). Sieyès’ distinction 
between constituent and constituted sover-
eignty (pouvoir constitué) made it clear that, 
within the constitutional order, sovereign-
ty is exercised by the constituted powers, 
through representatives of the nation, but 
not by the sovereign nation itself. Thus, the 
most important aspect of the liberalization 
of the republican idea from self-legisla-
tion was the introduction of the principle 
of representation and, as a result, the move 
away from Rousseau’s democratic monism. 

5.  Liberalization of the Republican Idea from 
Self-Legislation by the Legal Construction of 
the Constituent Nation and the Introduction 
of the Principle of Representation 

The legal construction of the constituent 
nation294 transformed the Estates General 
into a genuine constituent assembly 
under the leadership of the Third Estate. 
The monarchy had in fact acceded to the 
doubling of the representatives of the 
Third Estate at the end of 1788, tabling the 

question of voting by head until the actual 
meeting of the Estates in May. It was then 
Sieyès himself who led the way in breaking 
the impasse that immediately developed 
over this issue. On 10 June, the Third 
Estate approved his motion that it should 
proceed to a verification of credentials 
alone; and it was on his motion that the 
Third adopted the title ‘National Assembly’ 
on 17 June, inviting members of the other 
orders to join it. On the other hand, the 
Tennis Court Oath of 20 June, in which the 
assembly vowed not to disband «until the 
constitution of the realm is established and 
consolidated on a firm foundation» was 
the work of Jean-Joseph Mounier, who had 
been the intellectual leader of the Dauphiné 
revolt against ministerial despotism. The 
reference to the nation was apt to legitimize 
the civil war against the ancien regime: «La 
nation existe avant tout, elle est l’origine 
de tout. Sa volonté est toujours légale, elle 
est la loi elle‑même» (‘The nation exists 
before all, it is the origin of everything. 
Its will is always legal and it is the law 
itself’)295. This acted as the harbinger of the 
modern republicanism that would emerge 
from 1792.

Breaking with the privileges of the first 
two estates and the medieval assumption 
of representing the traditional divisions of 
society, the Third Estate declared itself the 
National Assembly, and claimed the exclu-
sive representation of the nation construed 
as the sovereign. The synonymy of political 
order, people and nation was formulated 
in Sieyès’ Contre la Ré-Totale (1792) thus: 
«Une société politique, un peuple, une 
nation sont des termes synonymes»296. In 
this way, Sieyès distanced his concept of 
society from any Leviathan-type absolut-
ist submission297. This legal construction 
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of the nation298, with the fiction that the 
nation’s will is always lawful, excluded any 
absolutist political power by the imma-
nent differentiation between constituent 
assemblies and ordinary legislative bodies 
(pouvoirs constitués)299. Political power (le 
pouvoir politique) was limited by the politi-
cal object of the society (l’objet politique de la 
société)300; the latter had the same meaning 
as Locke’s extra-statutory natural law as an 
immanent limit on every exercise of power 
with the freedom guarantee of the common 
law before the prerogative301. Sièyes’ pam-
phlet Limites de la souveraineté declared the 
protection of liberties and rights as the po-
litical objective of any societal association. 
In this reading, the majority’s decision 
became law302. If the constitution did not 
exist before the majority’s decision, then 
it fell within the mandate of the association 
contract conducted under the unanimous 
will of the people. Therefore, constituent 
sovereignty was under control by means of 
the personal veto of every dissenting in-
dividual. Even if constitutional decisions 
had to be taken for practical reasons by the 
majority, the guarantee of the minority re-
sided within the act of the association and 
therefore within the legal text of the con-
stitution decided upon in the constituent 
national assembly. This integral guarantee 
was the equivalent of the bonum commune 
of the ancient political philosophers, par-
ticularly Aristotle, and bars the sovereign-
ty exercised by the majority from unifying 
all the political powers, from disorganizing 
them, and from reframing their consti-
tutional organization303. For Sièyes, this 
guarantee was the safeguard of personal 
liberty, secured by means of constitutions. 
As a result, despotism could be avoided by 
the moment legally construed when the or-

dinary legislative body (deciding on statu-
tory law by the representing majority) was 
established as pouvoir constitué and there-
fore differentiated from the constituent 
power304. In differentiating between the 
decision on a constitution and the passing 
of ordinary legislation, Sièyes positioned 
himself expressly against Rousseau: «rep-
resentation can never be a direct act, and 
under the constitution it is always divided, 
never accumulated and always dependent 
on the constitutional laws»305.

6.  The Republican Monarchy of the September 
Constitution between a Strong Legislative and 
a Mere Suspensive Royal Veto

The National Assembly’s main goal upon 
undertaking the Tennis Court Oath on 20 
June 1789 was to write the constitution of 
France. In the time that it sat, it did much 
more than the September constitution 
1791. As J.M. Roberts notes, «it revolution-
ised the whole structure of France»306. The 
confiscation of Church lands and the end of 
land-related feudal dependencies neces-
sitated the ‘geometric’ segmentation into 
the départements, arrondissements, cantons, 
and communes, which even today shapes 
France’s administrative map. Legislative 
projects like the judicial organizational 
statute of 16-24 August 1790307 initiated 
the end of judicial estate privileges, and 
material legal unity and equality was on its 
way through the preparatory work for the 
code civil. The liberties of opinion (Art. 10) 
and press (Art. 11)308 became legally ac-
tionable by the incorporation of the 1789 
Declaration of the Rights of Man and Citizen 
as the constitutional preamble; the former-
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ly absolutist monarchic power claims were 
transformed into a constituted kingship ‘of 
the French’309, and the creation of a strong 
unicameral representation of the people, 
while not removing the monarchy totally, 
reduced royal legislative involvement to a 
mere suspensive royal veto.

None of these, however, at least, not 
in the eyes of constitutional framers 
such as Sièyes, was possible without the 
constitution in the first place. This, in 
turn, required the precise definition of 
where sovereignty lay. In Title III, Art. 
1, the September Constitution of 1791 
stated that «[t]he sovereignty [is to be] … 
unique, indivisible and non-susceptible 
to time-barring. It only belongs to the 
nation». The third sentence connected 
national sovereignty to legal equality: 
«No part of the people and no singular 
person can appropriate its exercise»310. 
The monarch was disempowered, but 
not abolished, as pouvoir constitué. The 
executive power remained vested in the 
king and his ministers (Tit. III, Art. 4)311. 
In contrast to the American text, the 
French September Constitution of 1791 
constituted the monarchy, leaving the 
republican experiment for the Convention 
Constitution to come in 1793. The nation 
of the September Constitution of 1791 
(Tit. III, Ch. II Sec. I, Art. 2)312 consisted 
of people and monarch, with the latter 
acting as a protection against the dangers 
of civil disorder. The provocative thesis of 
François Furet and Ram Halévi313, which 
posits a republican monarchy from 1789 
to 1792 – in essence a republic headed by a 
former absolutist – is unconvincing, as the 
royal inviolability and sanctity, the lack of 
an electoral principle, and the orientation 
of the executive towards the monarch 

made the king more than just a decorative 
accessory. It was the constitutional practice 
of the suspensive royal veto in the legislative 
process that combined the strength of 
legislation rooted in popular sovereignty 
with a remaining monarchical element.

Sièyes, together with the Girondist 
barrister and president of the Constitu-
ent National Assembly Jacques Guillaume 
Thouret314, as well as the Jacobin Antoine 
Barnave315, had opposed monarchical par-
ticipation in the legislation in vain, denying 
even a suspensive veto of the king. Sièyes’ 
manuscript Représentation et Élections (1791) 
made it very clear that this «would be di-
vided into two branches, in a national will 
and a hereditary monarchical will»316. The 
‘September design’ of a strong representa-
tion of the people and a surmountable royal 
legislative involvement was quite singu-
lar within European constitutions around 
1800. Its impact, too, was surprisingly 
limited. Apart from the Norwegian consti-
tution of Eidsvoll317, echoes of the French 
September Constitution of 1791 made their 
way only into the short-lived Constitution 
of Cádiz318. Far from having an explosive 
impact on constitutional history, the Sep-
tember Constitution’s impact was limited. 
Instead, it was left to the German reception, 
mainly via Immanuel Kant, that empha-
sized the parliamentary position as the rep-
resentative of the nation.
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7.  The Anti-Monarchical Turn of French 
Republicanism and the Consequent Swing of 
the Pendulum back to Monarchization of the 
Republics

By 1791 the king had gambled away the 
goodwill that had supported him in the 
early Revolution and was discredited as 
an anti-revolutionary. By the summer 
1792, a Parisian insurrection overthrew 
the monarchy and led to the summoning 
of the Convention to draw up a new and, 
this time, republican constitution (in the 
non-monarchical sense). National sover-
eignty was explicitly redefined as popular 
sovereignty. The revolutionary army’s vic-
tory at Valmy on 20 September 1792 and the 
Convention’s vote for the execution of the 
king in January 1793319 initiated republi-
can antagonism against monarchy – which, 
ever since, is a characteristic customarily 
attributed to French republicanism. Un-
til 1804, revolutionary France became an 
experimental constitutional hotspot: from 
the democratic constitution on the basis 
of popular sovereignty (the Jacobin Con-
stitution, or Acte constitutionnelle, of 1793, 
which never came into force) to the strict 
separation of powers under the Directoire 
Constitution of 1795 which did not hold up 
the monocratic concentration of executive 
power, followed by the coup d’état of 1799 
that made Napoleon Bonaparte first consul, 
and the corresponding elevation of Bona-
parte to first consul for life in 1801. Finally, 
the imperial crowning of Napoleon brought 
about a constitutional hereditary monarchy 
with dictatorial powers in 1804. 

These French constitutional waysta-
tions – 1795 (Directorate)320, 1799 (Con-
sulat)321 and 1804 (First Empire)322 are of 
specific interest here due to the swing of the 

pendulum away from the Jacobin reign of 
virtue and terror. This, however, is hardly 
a new reading. What is much more fasci-
nating is the legal modernism enshrined in 
French constitutional practices, beginning 
in 1789. The formal abolition of feudalism, 
legal privilege, and theocratic absolutism, 
the individualist and secular foundations of 
legislative participation, and equal access to 
public offices, were at the heart of the ‘prin-
ciples of 89’ that were then distilled in the 
Declaration of the Rights of Man and Citizen 
that prefaced the September Constitution 
of 1791. Legal equality and the legal protec-
tion of individual rights, the separation of 
Church and State and religious toleration 
were their expressions. The derivation of 
political authority from national sovereign-
ty acting through a unified National Assem-
bly, before whose legislation no privilege of 
locality or group could stand, was the basis 
of the juridification of the whole political 
order. The French Revolution as a locomo-
tive of legislative power is something to be 
both admired and distrusted; even the old 
currency, based on units in the Carolingi-
an ratios of 1:20:12 (livres, sous, and deniers) 
gave way to a decimal system of francs and 
centimes, just as the chaos of old-fashioned 
weights and measures was replaced by the 
metric system. Not by chance, the original 
metre is stored in Paris. 

It was beyond question that the 
legislative sovereignty323 and modernizing 
uniformity engendered in the Revolution 
was also attractive to monarchs. The 
prospect of a centralized administration 
applying common laws uniformly to 
all citizens over the whole territory was 
naturally enticing to crowned heads. What 
is more, «by sweeping aside the entire 
museum of antiquated state structures in 
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Europe, from the Holy Roman Empire to 
the Republic of Venice, the revolutionary 
armies cleared much of the ground for the 
administrative reforms of the nineteenth 
century»324.

8.  Consolidation of republican guiding 
principles and liberal rearticulation: republic 
and democracy by Constant and Tocqueville

After the revolution and in the first half of 
the nineteenth century, republicanism was 
put on the defensive with the imperial cor-
onation of Napoleon and the subsequent 
monarchical restoration. Recourse to the 
concept of virtue seemed largely discred-
ited by the Jacobin terreur, while particular 
interests increasingly asserted themselves 
as a legitimate motivational basis of politi-
cal order against the Rousseauist paradigm. 
The liberalisation of republican thinking 
received an important boost through Ben-
jamin Constant’s criticism of Rousseau. His 
modification of democratic notions of sov-
ereignty took place in the light of the minor-
ity rights that had become central after the 
terreur and the potential tyranny of the ma-
jority. Sovereignty, according to Constant, 
existed only in a limited and relative way325, 
regardless of whether that sovereignty was 
vested in the prince or the people. Con-
stant’s famous combination of the rights of 
the old and the rights of the modern formu-
lated a paradoxical situation of tension, in 
which the validity of liberal defensive rights 
for the protection of the individual private 
sphere remained dependent on the fact that 
citizens must become politically active pre-
cisely in order not to lose their protective 
rights to a degenerating state power that 

through its degeneration becomes despot-
ic. In addition to the rationalist legitimacy 
of law, the monarch embodied, through his 
historicity, a traditional element of legiti-
macy with which the community was traced 
back to its origins, while keeping the latter 
symbolically present326. In a similar fash-
ion, Constant viewed religion as a moder-
ator. 

A similar resistance to the totality of the 
general will could be found in the works of 
Alexis de Tocqueville, whose Democracy in 
America (Republique democratique, 1835-40) 
was guided by what de Tocqueville con-
ceived as the contrast or tension between 
democratic equality and republican free-
dom. Democratic monism is to be parried 
by particular individual participation in the 
popular self-government (especially on the 
communal level). Therefore, he highlight-
ed the French July Monarchy (1830-1848), 
where Louis Philippe I as King of the French 
(Roi des Français) emphasised the popular 
origins of his reign; on the other hand, the 
‘Natural state of the Americans’ was the re-
publicanism of the individual states, while 
the federal union was only a legal construc-
tion made chiefly due to a historical acci-
dent327. Republican freedoms existed at 
the provincial and municipal levels328. In 
explaining America as such, Tocqueville 
also grappled with the question of the ex-
tent to which republicanism was demo-
cratic. To him, democracy was based on the 
fundamental equality of conditions. The 
Confederation of the United States, as an 
entity in which each individual republican 
state was governed by its citizens, was thus 
united and unified by the egalitarian ‘dog-
ma of popular sovereignty’, with which Toc-
queville contrasted the ‘strange European’ 
idea of the republic: a republic in which 
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«those [reign] who know the greatest good 
of the people … [which] permits one to act 
in the name of nations without consulting 
them»329. 

9.  From the Third Republic to the Republican 
Discourse of the Fifth Republic

France’s second foray into explicitly repub-
lican governance – the Second Republic of 
1848 – was even shorter-lived than the re-
public of the 1789 Revolutionaries. By 1851, 
Louis-Napoleon Bonaparte had refash-
ioned himself as Emperor Napoleon III, 
and the Republic morphed into the Second 
Empire. Two decades later, the Republic 
rose again, this time in its third iteration, 
though its ascent was tainted by the fact that 
its genesis was found in the French defeat 
by combined German forces at Sedan. The 
period stretching from the crushing of the 
Paris Commune (1871) to the First World 
War gave rise to a move of the republican 
value system as presentable to a consensu-
al centre of French politics. The bourgeois 
‘Opportunist Republic’ of the 1880s and 
1890s around Jules Ferry and Léon Gam-
betta relied on the heritage of the Revolu-
tion, which had moulded the nation, and 
French leadership of a specific global un-
derstanding of the rights of man applicable 
to all people330.

Although not an unbroken continuum, 
with even its more recent lineage inter-
rupted by two world wars and the change 
from the parliamentary to the presiden-
tial constitution of Charles de Gaulle, the 
republic continues to form an important 
normative basis of political order in France 
today. It was only after de Gaulle’s depar-

ture that Claude Nicolet’s L’idée republicaine 
en France (1982)331 led to a renaissance 
of the rich history of republican ideas. 
On the basis of this, the permanent em-
bodiment of sovereignty is identified as a 
blind spot of revolutionary republicanism, 
which thus did not dispose of the authori-
tarian potentials of the monarchical order. 
Thus, returning to the republican reading 
of Bodin’s sovereign monarch offers a new 
means of understanding the variant forms 
of French republicanism, as both a constant 
and a variable, over the centuries. 

Summary, French Republicanism: Conserva-
tive readings of French republicanism often 
placed the emphasis on the revolutionary 
dichotomy of republic and monarchy. The 
initial character of the French Revolution, 
though, sought stability, not radical change, 
and it began with the convocation of the Es-
tates-General, an institution medieval in 
origin. Only gradually did the central polit-
ical question become whether one was for 
or against the Revolution. The transforma-
tion of the Estates-General into a National 
Assembly claiming constituent sovereignty 
in the summer of 1789 was thus a truly rev-
olutionary moment; only this heralded the 
departure of the Revolution from the Ar-
istotelian conception of the state as being 
equally legitimately grounded in monarchy, 
aristocracy, or democracy. 

The same conservative tendency is 
also true for the famous watchwords of the 
French Revolution liberté, egalité, fraterni-
té, ou la mort! The clause demanding death 
when liberty, equality, and fraternity are 
not present, was later elided because of its 
associations with the terreur, leaving liber-
té, egalité, fraternité as the national motto of 
the French Republic to this day. Yet, for all 
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its ubiquity, the phrase has never been set 
in stone. Indeed, the drafted 1793 amend-
ments to the Declaration of the Rights of 
Man and Citizen, penned by Robespierre, 
refer instead to égalité, liberté, sûreté, proprié-
té (equality, liberty, security, property), with 
no mention whatsoever of the brotherhood 
(fraternité). During the Second World War, 
the collaborationist Vichy regime redefined 
the guiding principles of France (presuma-
bly, since liberty, equality, and brotherhood 
were tacitly impossible in a country ruled by 
a puppet government under the Nazi heel), 
promising instead travail, famille, patrie 
(work, family, fatherland). 

The republic, in the French reading, 
has very rarely meant representation, elec-
tions, and votes. Instead, the central core 
of the republic was to be found in unity. In 
Bodin’s conception, the republic could be 
helmed by a monarch with (broadly) undis-
puted powers, acting within the interests of 
all. With variations, this theme has perme-
ated through the French legal, political, and 
popular consciousness across centuries, 
occasionally with apparent contradictions. 
Montesquieu conceived of the main body 
of the population as a collection of individ-
uals, whose interests must be served and 
serviced for a truly beneficial republican 
society. Rousseau, arguably the most radi-
cal of all French-language Enlightenment 
republican thinkers (though he himself was 
Swiss) argued for the complete submission 
of individual particular interest to the gen-
eral will, thus prioritising the collective. 
Later thinkers, such as Constant and de 
Tocqueville, attempted to balance Rous-
seau’s deeply utopian (and, it must be said, 
naïve) understanding of human nature with 
a blended model encompassing both a gen-
eralised will and individual interests. 

The grand innovation in the foreground 
of the French Revolution, and that which 
binds all of these republican concepts to-
gether, is the equation of France and its 
people with the nation. With the formu-
lation of national sovereignty, this intro-
duced a vital and novel element to French 
constitutionalism, whereby an act conduct-
ed in the name of France is also, by necessi-
ty, conducted in the name of the people, in 
the same way that an act against the people 
is an act against France as a geographical 
expression, and the Republic as a social, 
legal, and political order. To this end, it is 
not a democratic identity that binds France 
together, but a republican one.

Conclusion

Far from being an idea with a set and uni-
versally-applicable definition, republican-
ism has historically worn many faces. For 
this reason, one iteration has often been 
historically difficult to reconcile with oth-
ers. The anti-monarchism is not, as it turns 
out, central to the republic in the first place. 
Ultimately, where republican movements 
converged was in an essence that here has 
been termed ‘republican dignity’: the trans-
lation of the ideal of the res publica into a 
workable polity by political and legal means, 
emphasizing the civic mastery over one’s 
self by consenting in self-imposed laws. 

Of all the examples of European re-
publicanism, none has been so obscured 
by the anti-monarchical understanding of 
the republic as England’s. In regard to the 
founding function of republican dignity, 
civic consciousness in England could never 
develop in a vacuum, instead, it was framed 
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within the historic continuity of common 
law, that initiated (in the Bractonian sense) 
a territorial and jurisdictional monarchy. 
The latter’s remarkable centralization was 
largely owed to legal institutions, such as 
the old common law courts in Westminster. 
Common law was custom and rested on a 
presumed immemoriality that dated to (and 
indeed predated) the Norman Conquest of 
1066. This defined the existence of prop-
erty, local administration, and government 
by law and, by their connection to common 
law, also placed their origins in time im-
memorial. Within this framework of cus-
toms, jurisdictions and liberties, individual 
self-mastery evolved in the form of posses-
sion rights and properties. Conceptualizing 
the English public realm as a (neo-Roman) 
civitas, the seventeenth century ‘transition’ 
from kingdom to commonwealth relied on 
the success of Britain’s rising ‘blue-water’ 
commercial and colonial empire and on 
the national mythification that cast com-
mon law as a ‘charter of liberties’. As ear-
ly as Magna Carta, common liberties ad-
dressed ‘free landed proprietors’; whereby 
property, and neither dignity nor equality 
was at the forefront of the civic conscious-
ness. Even in the reading of the Cambridge 
School of Pocock and Skinner, who iden-
tified the ‘Machiavellian Moment’ in the 
seventeenth century, dignity did not count 
among the relevant topoi of republican lan-
guage. The decisive republican impetus, 
instead, was the discursive identity of polit-
ical and civil liberty. The republican read-
ing of the English ‘ancient constitution’, 
linked to customs inherent in the common 
law precedence since time immemorial, 
did not argue for a kingless commonwealth; 
it established congruency between the 
king’s and the people’s interests in order 

to explain the British empire’s greatness by 
delivering ‘English liberties’. In this, the 
English situated themselves as the antipode 
of Spanish imperial despotism, and Dutch 
resistance to the Spanish inspired a great 
deal of English sympathy. This antagonism 
was not only due to colonial competition, 
but especially to the fears of Catholic inva-
sions, even more aggravated by the proxim-
ity of Ireland, which was not only majority 
Catholic but, by legend and tradition, held 
historical ties to Spain.

American independence and the cre-
ation of the American ‘representative re-
public’ brought republican ideas of the Eu-
ropean Enlightenment into practice. This 
practical implementation in an expansive 
union exceeded the inherent limitation of 
classical republicanism to small polities, 
which had been one of the major concerns 
of the antifederalists. It was realizable due 
to the settlers’ acquaintance with local po-
litical autonomy, as well as the readiness 
for general involvement in politics via rep-
resentation, due to the wide dispersion of 
ownership as point of reference for elec-
toral suffrage. The idea that the formative 
discourse of the American Republic made 
the republican idea great is not only figura-
tive; rather, it allowed the specific practical 
American interconnection of private and 
civic rights. So understood, the virtuous 
American citizen was constructed to loves 
both his personal freedom (at the individual 
level) and the commonwealth (at the com-
munal level). At the same time, the repre-
sentative republic, built on the new idea of 
a democratic mandate instead of the pater-
nalistic trust that had been ubiquitous in the 
British hereditary-corporative parliamen-
tary tradition was the federalists’ means to 
keep popular sovereignty away from what 
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they considered to be the dangers of a di-
rect, democratic tyranny. Representation 
was the institutional tool to create legality in 
the consented community and expansion-
ism became a necessary precondition for 
the republic’s success. The federalists’ idea 
of representation combined republican 
self-governance with popular sovereignty. 
This connection (representation with pop-
ular sovereignty) relied on autonomy (not 
only for the constituent American people, 
which is thereby ‘invented’, but also for 
individuals). This again fostered the spe-
cific American interconnection of private 
and civic rights: the creation of American 
independence as a nation based on the au-
tonomy of the American people as individ-
uals. In regard to the founding function of 
republican dignity, it became clear that the 
American struggle for independence used it 
to justify breaking from the English crown, 
on the grounds of the American colonists 
having suffered discrimination as opposed 
to their English compatriots. Fundamen-
tally, and in accordance with the prevalent 
common law terminology, the American 
resistance against Westminster was focused 
on whether the Americans maintained the 
rank of free subjects of the English crown. 
As late as 1774, the Sullivan Draft of a decla-
ration of rights included the stipulation that 
Americans were to be ‘respected’ as breth-
ren subjects of the same king as the English. 
Central to these historical roots of Ameri-
can republican dignity were self-mastery 
and sovereignty rooted in property rights 
enshrined in common law. Consequently, 
this dignity, which was also a vital element 
of the self-determined participation in 
and commitment to the commonwealth of 
all, was not equally apportioned. Instead, 
special dignity was afforded to those who 

guarded the ‘genius of the people’, in this 
case being the president, the parliamentary 
representatives, and the judges.

Whereas American republicanism re-
lied on constitutional checks and balances 
between clearly separated powers, French 
republicanism’s origins were to be found 
in the coincidence of res publica and civitas, 
both of which were constituted around the 
king. Bodin’s concept of legislative sov-
ereignty strengthened the (specifically 
French) equation of republic and sovereign 
state. The republic as a mixed monarchy, 
as championed by Montesquieu, is a prime 
example of the involvement of Enlighten-
ment thought in the ‘republicanisation of 
monarchy’, which found a revolutionary 
expression in ‘la monarchie républicaine’ 
from 1789 to 1792. In the French discourse, 
republicanization referred to perfecting the 
form of government; the enlightened focus 
lay on the origin of power in the normative 
abstractness of the general will (Rousseau) 
or in national sovereignty (Sièyes). Rous-
seau allowed that monarchical government 
was possible if it were based on the general 
will332, and Sièyes’ constituent nation was 
the legal concept to explain the monar-
chy as constituted power333. The republic, 
in the French connotation, has very rare-
ly meant representation, elections, and 
votes; instead, it signified unity, and this 
unity has permeated the French legal, po-
litical, and popular consciousness across 
centuries. The national sovereignty was the 
crucial phrase of French constitutionalism, 
which indicated that any act conducted in 
the name of France was an act conducted in 
the name of the people of France. It is the 
republican identity, that matters for the so-
cial and political cohesion of contemporary 
France.
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