The fiction of ministerial accountability in the
Kingdom of Poland (1815-1830).

Consideration of the inefficacy of extrajudicial

bodies in the field of criminal responsibility

Introduction

The institution of ministerial responsi-
bility has been of central importance to
the transformation of an absolutist mon-
archy into a limited constitutional mon-
archy, where powers are kept in balance’.
The origins of this responsibility are often
traced back to developments in the 17"
and 18" centuries in the UK®. Already, at
the beginning of the subsequent century,
this question provoked widespread public
debate in numerous European, especially
German-speaking, countries®. Therefore,
it can come as no surprise that the issue of
ministerial responsibility has been select-
ed as a topic for the third and final focus of
investigations within the ReConFort re-
search project.

In the following paper, I will attempt
to outline the intricacies of the ministe-
rial responsibility in the Congress King-
dom of Poland before the outbreak of the
November Uprising (i.e. in the period
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1815-1830), with a special focus both on
the public debate and on the pertinent le-
gal regulations in this field.

At this point, I would like to pay my
tribute to some of the great historians
who paved the way for this research, in-
cluding Stanistaw Smoélka, Hubert Iz-
debski, Franciszka Ramotowska and Janina
Leskiewiczowa, who, with their insightful
investigations into the Kingdom of Poland
as well as their primary sources, have been
of a great inspiration to my humble work
and facilitated my research into the specif-
ic topic of ministerial accountability in the
stated period.

Before I start my considerations, it is
crucial to clarify the fundamental terms
that will be applied in the ensuing arti-
cle.
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1. Terminology

a) Theterm “minister” in the context of Polish
constitutional history

It would appear almost impossible to con-
duct qualitative scientific considerations
without having clarified the significance of
the most basic terms to be applied. Among
them, primary importance needs to be at-
tributed to expounding the meaning of the
term “minister”, which needs to be ana-
lysed both in the specific context of the 1815
Polish Constitution and in general terms.

Polish literature on the subject is far
from extensive on this issuet. In recent
constitutional studies, it has been claimed
that the function of a minister in Poland,
since its very emergence5, has been char-
acterized by four specific features, namely,
that he:

- forms part of the executive,

- isthe head of a central office with com-
petences pertaining to the entire state’s
territory,

- has dual function, in terms of being
personally responsible for a certain scope
of issues as well as a member of a collective
administrative body,

- could be held both politically and con-

stitutionally responsible for their acts®.

It is not the objective of this study to
enter into detailed polemics with this defi-
nition, concerning diverse constitutional
periods?, but rather to verify whether the
ministers, as envisaged in the 1815 Con-
stitution, can be accommodated into this
formula or whether their position was
characterized by different features. For this
purpose, it is inevitable to analyse the regu-
lations of the 1815 Constitution itself.
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Curiously enough, the term “minister”
appears in the text of the 1815 Constitution
no fewer than 16 times. One of the most
important connotations is its application
in the specific context as a name for the
«Minister of State [Minister Sekretarz Sta-
nu] [...] who shall constantly reside about
the person of the King>>8 — a person con-
ceptualized as an intermediary between the
Russian Tsar and the King’s representative
in the Kingdom. It should be noted here
that the "Minister of State” had quite a spe-
cial function, being competent for «such
foreign affairs as may concern the Kingdom
of Poland»9 and assuming specific duties
to fulfil towards the King's representa-
tive'®, while residing in Saint Petersburg,
the then capital of Russia''. Consequently,
it can be clearly stated that contrary to his
title, “Minister of State”** did not bear any
resemblance to other typical functionaries
of the central executive in Warsaw.

Nonetheless, the Constitution did apply
this term “minister” in different contexts.
As for those latter meanings, it stated that
it was the King who appointed ministers'?,
whose function within the structures of the
power in the Kingdom was equally clear-
ly defined: «All orders and decrees of the
King shall be countersigned by a minister,
the head of the department, who shall be
responsible for anything the said orders
and decrees may contain contrary to the
Constitutional Charter»'4. The 1815 Con-
stitution even offered a clear definition of
the term "minister”, namely as head of one
of the five "branches of the public admin-
istration™'5. These “branches of the public
administration” were conceptualized as
commissions (e.g., “Commission of War”,
“Commission of Finances and the Treas-
ury”) that were <presided over and direct-
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ed by a minister appointed for that pur-
pose»'®. Those commissions were staffed
with counsellors of state'7.

Those ministers, at the same time,
formed part of a collective body, “The
Council of State” [Rada Stanul, where ei-
ther the King or the King’s representative
[Namiestnik] was to preside'®. It was this
Council of State, which — in the absence of
the Russian Tsar in the Kingdom — being
simultaneously the King in the Kingdom of
Poland, what due to scarce visits by Alex-
ander I Romanov and Nicholas I in Warsaw
was usually the case'?, had the function to
«administer the affairs of the Kingdom in
the King’s name»*°. The Council of State
was itself further divided into the “"Admin-
istrative Council” and the “General Assem-
bly™*!. Part and parcel of the Administrative
Council were the aforementioned heads of
five departments of government —branches
of the public administration* — but their
function within this body was restricted to
counselling the King’s representative and
countersigning his resolutions??.

The presentation of those structural
regulations outlines the general meaning
of the term "minister” in light of the 1815
Polish Constitution. In this context, he
should be perceived as a member of the ex-
ecutive responsible for a given part of the
state’s administration, while also assuming
the very important role of being responsi-
ble for countersigning the decisions of the
King and the King’s representative. It ap-
pears crucial to note that the actual position
of ministers, as heads of the branches of
the government, was moderated by the role
of counsellors of state [radca stanul, a role
that itself was not precisely laid down by the
Constitution but instead described in the
legal acts of an inferior hierarchy, known as

“Organic Statutes” [Statuty organiczne]>%.
Those counsellors of state, together with
ministers, formed part of the governmental
commissions and were responsible for the
departments within such commissions?.

Therefore, already at this preliminary
stage of those considerations, it can be
concluded that the ministers established
by the 1815 Constitution embodied three
of the four characteristics specified above
in the quoted definition. As for the last el-
ement, namely, political and constitutional
responsibility, this shall be an object of the
ensuing considerations, which, for its part,
requires the definition of the key term of
the "responsibility of a minister”.

b) The responsibility of a minister

Having made the preceding considerations,
it is possible to move onto another key term
in this paper, namely, to the notion of the
“responsibility” of the ministers. Here, a
careful distinction has to be drawn between
the terms “responsibility” and “accounta-
bility"2°.

Accountability, following a precise dis-
tinction elaborated in the English legal
language, is understood as situation where
«ministers have a duty to the Parliament
to account and be held to account for the
policies, decisions and actions of their de-
partment»*7. Various classifications have
been formulated for this accountability, es-
pecially including the juxtaposition of ex-
planatory and amendatory accountability®.
Explanatory accountability is to be under-
stood as an obligation to «give information,
to interpret information, and to justify ac-
tion or inaction»?9, whereas amendato-
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ry accountability forces a minister to alter
some of his decisions under pressure from
the Parliament. In contrast, responsibility
incorporates the personal element of being
the person to blame for specific conduct’®
— a fact to be established by a competent
body, which could lead to adverse person-
al consequences for a certain individual
having been involved in the functions of a
minister.

This brilliant contrast will be applied
throughout this paper to the Polish case in
the period 1815-1830.

Further, a distinction between individ-
ual and collective accountability is also of-
ten highlighted. However, it seems that it
possesses more theoretical than practical
importance — especially bearing in mind
the fact that, frequently, the prerequisites
for individual accountability tend to be
analogous to those of the entire ministerial
cabinet®".

Another complex issue is the question
about the subject competent to execute ac-
countability. Somewhat troublesome here
are the fundamental competences of the
Parliament, given how ministers do not
solely face the scrutiny of MPs. In fact, the
complicated relationships, in which the
heads of the central branches of the exec-
utive are implicated, renders them virtual-
ly «accountable to everyone»32
including not only the Prime Minister, but
also respective constituencies and the gen-
eral public. As for the period of interest
in this investigation, it is to be checked to

nowadays,

what extent ministers were put in the soci-
etal spotlight in the Kingdom of Poland in
the period 1815-1830; nonetheless, there
can be no doubt that they were accountable
to higher Russian authorities, firstly and
foremostly to the Russian Tsar. Therefore,

174

Itinerari

it is correct to state that a minister faces
different kinds of accountability, internal
and external, formal and informal. This
observation will constitute another further
cornerstone of the subsequent consider-
ations. Consequently, this paper will not
be confined merely to one selected aspect
of ministerial responsibility, such as pos-
sible criminal sanctions laid down in the
Criminal Code of 1818, but will strive to en-
compass its diverse and possibly complex
dimensions.

Before such endeavours can be made,
the historical roots of ministerial respon-
sibility in the Kingdom of Poland need to
be sketched out. Such an analysis is of the
utmost importance, given the possible con-
tinuities and discontinuities with regard to
previous constitutional regulations on the
Polish territories.

2. The genesis of ministerial responsibility in

the Kingdom of Poland (1815-1830)

The creation of the Kingdom of Poland was
a truly remarkable event for several rea-
sons. Ithappened, even though the Napole-
onic Duchy of Warsaw, its direct predeces-
sor, was completely annihilated during the
Great War in 1812 and even though Polish
society strongly and actively supported the
Napoleonic case against Russia?’g, including
military engagement. Further still, it was
endowed with a seemingly liberal consti-
tution, which introduced a constitutional
monarchy>4 — a political system that was to-
tally opposite to that of the Russian Empire,
with which it was united®s.

In order to comprehend the origins
of ministerial responsibility in the Pol-
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ish Kingdom, it is necessary to ponder the
shape of the regulations that had been de-
veloped in the numerous projects related
to the Constitution of the Grand Duchy of
Lithuania. Such an approach is necessary,
since they were intrinsic parts of an indi-
visible historical pI‘0C68836: following the
creation of the Napoleonic state in Central
Europe —the Duchy of Warsaw —in 1807, in
an attempt to bolster the loyalty of the Lith-
uanian nobility on the eve of an upcoming
confrontation between Paris and Saint Pe-
tersburg, the constitutional drafts for the
to-be-re-established Grand Duchy of Lith-
uania began to be elaborated. This draft-
ing, which considered some of the political
regulations introduced by Napoleon in the
22 July 1807 Charter for the Duchy of War-
saw, substantially influenced subsequent
regulations adopted in the Kingdom of Po-
land®7. Yet this link goes even further: in all
three cases, the constitutions were granted
or prepared to be granted by the magnan-
imous, albeit foreign, ruler who deemed it
essential to win over Polish society. Per-
haps this very specific political context also
provided for their decisive weakness.

Here, the regulations of those drafts
will be presented, starting with the pro-
ject known as “Ustawa Rzadowa Wielkiego
Ksigstwa Litewskiego"SB, available from
the Princes Czartoryskich Museum in Cra-
cow’, stemming possibly from 18124°.

According to the regulation of Article 3o
of this draft, the King’s representative was
to preside over «the Council of Ministers,
the Council of State», where he was to «re-
ceive the reports of the ministers according
to the proxy given to him by the Duke»4'.
Further, the draft contained a special chap-
ter (IV) dedicated to the Council of Minis-
ters. Its opening article (Article 35) offered

a definition of who was to be understood
as a minister, namely: «the heads of the
public administration whom this legal act
purveys the name of ministers». It was to
the minister that «the execution of the law
in his division was commended» (Article
44). The draft explicitly named four min-
isters: of internal affairs, of justice, of fi-
nances and of war (Article 45) and precisely
specified the competences of each of them
(Articles 46-49). While in office, they were
temporarily incorporated into the Senate,
becoming its members (Article 100). The
ministries themselves were complex struc-
tures with diverse sections, meticulously
described in the draft (Articles 165-184.).
The ministers were to be held accountable
for the functioning of the respective minis-
tries. This accountability was to be brought
to effect during specific sessions (bearing
the numbers 40 and 41) of the Parliament
(Article 123). Unlike other sessions, the
Lower Chamber and Senate convened for
this purpose jointly, and it was here when
the Grand Duke of the Duchy could order a
given minister to present a picture of activ-
ities in the «ministry commanded to him
in the last two years»4>.

The principle of legal responsibility for
the conduct of the minister was enshrined
in Article 219 of the draft, which specified
that «breaches of the law and duties of the
senators, ministers, great functionaries»
were to be adjudicated by the Sad Sejmowy,
a sort of the parliamentary court embedded
in Polish constitutional history, for which
a decision by the Senate (Article 220),
preceded by an obligatory motion from the
Minister of Justice43, was required.

The overview of those regulations points
our attention to the central importance of
the Sad Sejmowy as a body with key com-
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petences in the field of ministerial respon-
sibility. It is this Sad Sejmowy that merits
some more extensive considerations since
it constitutes a body that was quite remark-
able in the context of European constitu-
tional history44.

The very term “Sad Sejmowy” is a gen-
eral name for the judicial functions and
competences of parliamentary gatherings
of the Polish nobility, the Sejm, which, at
least since the end of the 16™ century, was
considered to be supreme in the Polish
Commonwealth45. However, this court en-
tirely cessed to function as the collapse of
the Polish Sejm progressed4®, but was re-
instated in a new form by a law from 177547,
Since then, it acquired the function of a ju-
dicial body competent for considering in-
fringements of the law by members of Rada
Nieustajacat® and criminal offences aimed
at the state as the whole#9. This tradition
was interrupted in the period of the Duchy
of Warsaw — yet its revival by the projects
inspired by the Russian Tsar needs to be
perceived as nothing other than a very skil -
ful political manoeuvre. The restoration of
the Sad Sejmowy surely must have pleased
the Polish nobility, which was highly at-
tached to its sole competences in the field
of the judiciary and to the functioning of
different types of tribunals5°. Moreover,
already in the draft presented above (from
1812), a crucial change has to be observed,
namely, that the Sad Sejmowy — unlike its
processor in the Polish Commonwealth —
did not incorporate the King or the King’s
representatived’. Therefore, it could have
been perceived as an assurance of sover-
eignty for the nobility, a supreme controller
in the projected state.

That said, the stipulations concerning
the Sad Sejmowy were not only confined
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to the mentioned project, but they can also
be encountered in another draft, elabo-
rated by Andrzej Horodyski®®. Similarly,
as in the discussed regulations of the ear-
lier 1812 project, there can also be found a
stipulation that <his ministers, the mem-
bers of the highest guard, are responsible
to the main Sejm following the accusation
of the deputies’ chamber brought to the
Senate. In such a case, neither the accom-
plishment of the orders of the King nor the
forgiveness on his part justifies an official
before the national laws» (Chapter VI,
Section 1)5°. Should such an accusation be
brought against a minister, a session of the
Parliament could be immediately convened
(Chapter VII, Section 25).

As for the remaining regulations con-
cerning the ministers, in a separate chap-
ter devoted to the Council of State, referred
to, in this project, as the “Great Council”,
its members, known as the “great counsel-
lors” (Chapter VIII, Section 1), were also
in charge of certain sections of the public
administration (Chapter VIII, Section 6).
This function was clearly separated from
their consultative function within the Great
Council5* (Chapter VIII, Section 8), which
expressed itself in the responsibility for
elaborating projects related to laws or to act
in an advisory capacity>. Remarkably, the
regulations contained in this chapter con-
tain no countersignature requirement56,
which means that this draft is not entirely
internally coherent5?. The exact reasons
why this project differed so substantially
from other similar drafts remain obscure.
As a possible explanation, a convincing
view from Marian Kallas can be cited, in
which Andrzej Horodyski, who since 1813
could be counted among the close allies of
Prince Adam Czartoryski, adopted a crit-
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ical approach (typical for this circle) to-
wards modern and liberal regulations of
the Duchy of Warsaw, favouring «old Polish
forms»58.

In the last preserved draft, which was
developed during the process of the cre-
ation of the 1815 Constitutional Charter,
namely, in an extensive project for a future
constitution elaborated by Ludwik Plat-
er and sent to the provisional government
of the Kingdom in a letter dated 26 August
181559, there can also be found numerous
regulations concerning the position and
functions of ministers. According to Article
117, ministers formed part of the Council
of State — together with “great dignitar-
ies”, "general directors” or “counsellors
of state”. Alongside the project for a con-
stitution for the Grand Duchy of Lithuania
discussed above, highly characteristic in
this draft is the position of a Secretary of
State, who was to be responsible for foreign
relationships in the Kingdoméo. The place-
ment of ministers in the internal structure
of power was that of the heads of a commit-
tee, who were also other functionaries in a
ministry, such as general directors®. All
those functionaries — and especially the
ministers — could be held responsible be-
fore the Sad Sejmowy, for which a decision
by the Sejm (the Parliament) was indispen-
sable®. But, here, a particular mode of the
proceedings was introduced: the prelimi-
nary decision about putting a minister on a
trial was to be taken by the Chamber of Rep-
resentatives following a motion of 25 MPs
or deputies (Article 252). Nonetheless, it
did require confirmation from the Senate,
but without the consent of the King (Article
252in fine). Members of the Sejm Court, for
their part, were elected solely by the Cham-
ber of Representatives and did not require

confirmation from any other body (Article
253). Similar to earlier drafts, it was stipu-
lated that ministers could take seats in the
Senate (Article 260). By the same token, the
scope of the competences for each ministry
was laid down very precisely (cf. Articles
315-324).

The draft stated a formal obligation on
the part of ministers to «closely implement
the regulations of the constitutional law,
laws and decisions of the King and of the
government and will be held responsible in
front of the Sejm Court for every commit-
ted infringement or abuse» 3. Those func-
tionaries who dared to infringe the public
rights guaranteed by the Constitution were
considered to be traitors (Article 14.6) who
should be adjudicated by the Sejm Court
(Article 145). Similarly, all misappropria-
tions and crimes committed in office, such
as bribery, had to be punished (Article 147).
Very far-reaching stipulations were con-
tained in Article 14,8 of the discussed draft
to secure the impunity of a minister, when
he objected, after a decision was made by
the King or of the national government op-
erating on the King’s behalf, to renounc-
ing his function. As for further regulations
concerning the responsibility of a minis-
ter, should any of them commit an act that
would at the same time constitute a crime,
he was to expect to be adjudicated by the
Sejm Court, composed of all the lay sena-
tors as well as the selected 20 MPs and 20
deputies (cf. Article 344.).

The overview of those regulations leads
to the conclusion that there appears to be a
strong continuity between the principles of
ministerial responsibility as developed in
the last years of the Polish Commonwealth
and incorporated into the very text of the
Constitution of 3 May®* and the drafting
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of the 1815 Constitution. What those pro-
jects have in common is the fact that they
were elaborated by Polish intellectuals with
different societal views and concepts. Of
equal importance, they were all based on
the idea of the Sad Sejmowy, an extrajudi-
cial body incorporated into the Parliament,
which was to have jurisdiction over the in-
fringements of ministers. Consequently,
it turns out that the idea of absolute sov-
ereignty of the nation, including a right to
oversee, legally and judicially, the acts of
the executive was very deeply ingrained in
the Polish constitutional tradition. It was,
however, the sovereignty of the nation that
was perceived as almost solely composed of
nobility with grudging acceptance of rep-
resentatives of other estates, a sovereignty
that was exercised by those elected to the
Polish Parliament. This tradition was not
overthrown by an ephemeral constitutional
regulation adopted under French influence
in the Duchy of Warsaw.

3. The legal regulations forming the
fundaments of ministerial responsibility in
the Kingdom of Poland

Having outlined the regulations concern-
ing the responsibility of ministers in the
projects preceding the promulgation of
the 1815 Constitution, it is time to scruti-
nize the principles that were in force in the
Kingdom of Poland, following the granting
of the Constitution in November 1815 by
the Russian Tsar, Alexander I. Those reg-
ulations hinged on Article 82 of the 1815
Constitution, which clearly stated: «The
heads of departments and the members
of government commissions are answera-
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ble to the Sad Sejmowy®s for every infrac-
tion of the Constitutional Charter and the
royal decrees of which they may have been
guilty»®. The competences of the Sad Sej-
mowy in this respect were explicitly laid
down by Article 152, which clearly stated
that this very body had competence for the
“crimes of treason”. Furthermore, there
was stipulated a competence of the Parlia-
ment to analyse the reports about the state
of the country as specified by Articles 106
and 107 of the Constitution, which read
respectively: 1) «The general report of the
state of the country, which is drawn up by
the State Council and forwarded by them to
the Senate, shall be read in the two cham-
bers united» 2) «Each chamber, by its
respective commissions, shall deliberate
upon this report, and send up an address to
the King on the subject. This address may
be printed». Following those cardinal reg-
ulations, three major types of ministerial
responsibility can be distinguished:

a) Constitutional responsibility
b) Criminal responsibility
¢) Political answerability

What the first two types of responsibil -
ity had it common was the competent body
for their execution: the Sad Sejmowy. For-
tunately, much can be said about this insti-
tution since the Sad Sejmowy was famously
installed in 1827 under pressure from the
Russian authorities with the aim of adjudi-
cating the supposed “traitors” — that is, the
members of the so-called Patriotic Society
[Towarzystwo Patryjotyczne]. Here, some
information concerning this body will be
restated for the international reader. It is
important to stress that, in light of Article
152 of the Constitution67, I think it can be
rightly claimed that there existed a privi-
legium fori for the criminal accountabil-
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ity of ministers and that they could not be
tried anywhere other than before the Sad
Sejmowy, excluding all other ordinary and
extraordinary judicial bodies in the King-
dom.

According to Article 157 of the Organic
Statute on Governmental Representation,
in order to put a minister on a trial for a
criminal offence, a complaint had to made
against a certain minister, which, after be-
ing debated (and after the respective deci-
sion of the Chamber) was to be sent «to the
King by the Council of State, in order to put
the accused before the Court according to
Articles 116 and 152 of the Constitution» 5.
Such a procedure — contrary to the appar-
ent model adopted by the Constitution®?
— did strengthen the position of the King,
who acted as an intermediary between the
parties. A legal vacuum existed concerning
the competences of the Council of State and
especially whether it could supplement the
complaint with its own opinion or whether
the King had room for manoeuvre here.

The only historical case of the function-
ing of the Sejm Court in the period 1815-
1830 has been — from a legal perspective
— extensively described in the Polish sci-
entific literature following the spectacu-
lar process of the Patriotic Society?®. This
process deeply shook public opinion, even
though this shock found no resonance in
the press of the Kingdom at the time. This
stemmed from the fact that the press was
heavily censored?' and journalists had no
access to the proceedings, which were con-
ducted in secret’”. What has a universal
meaning is the regulation concerning its
functioning as promulgated by Tsar Mikotaj
in 1828 as a separate statute, after hav-
ing been elaborated by the Administrative
Council in March 182773. This regulation is

of a procedural character — all of the rules
incorporated in this legal act are related
to the mode of proceedings in front of the
Sad Sejmowy. It appears significant at least
for three reasons. Firstly, never before in
Polish constitutional history had separate
rules for such proceedings been laid down.
Secondly, the very necessity to create such
special rules introduces a question mark?4.
Thirdly, the acceptance of those procedur-
al rules was the result of a fierce political
battle between Duke Constantin, who elab-
orated his own project and asked his broth-
er, Tsar Nicholas, to accept it directly, and
Prince Drucki-Lubecki, who defended the
competences of the Polish authorities in
this respect?.

For those reasons, it is imperative to
briefly look into those regulations, which
reflect the institutional milieu in which the
possible criminal responsibility of minis-
ters would have taken place — had it been
brought into effect during the constitution-
al period of the Kingdom of Poland.

This statute was issued in Saint Peters-
burg with the date of 18 April 1827 and had
barely g2 articles. It offered a clear role to
the parties in the process with the crucial
duty imposed on the persecutor to find
the objective truth (Article 25). An es-
sential role within those proceedings was
to be attributed to the Delegation of the
Sejm Court, responsible for collecting ev-
idence?®, which, when it was sufficient,
was to be presented before the Sejm Court
(Article 39) with the objective of adjudi-
cating the question of guilt concerning the
accused persons. A minor exception to the
normally secret character of the relation-
ship between a lawyer and the accused was
specified in Article 44, of the statute, which
obliged the Clerk of the Court to be pres-
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ent during such consultations. However,
due to the fact that Mr Urmowski, a judge
from the Court of the Appeal, was appoint-
ed to this role?”?, and bearing in mind that
the accused during the second stage of
the process managed to bribe the officers
in the prison where they were being held
and consequently succeeded in organizing
meetings to settle a common version of the
statements, this regulation did not acquire
much practical importance78.

The main proceedings — which were
to have the character of a public hearing
of the Sejm Court — were to be preceded
by the charge’s presentation?. Nonethe-
less, the in dubio pro reo principle was ex-
plicitly acknowledged in Article 61, which
also guaranteed the objectivity of the Sejm
Court (Article 61 in medio). Even though
the accused had been awarded the right
of defence, it was also underlined that the
defendant could not put forward anything
that would be against «the conscience
or respect due to national power and the
laws»5°, In the same vein, any accused who
wanted to offer further explanations had to
do so with “modesty and respect” (Article
70). However, the Court had total freedom
as to the evaluation of proof within the pro-
cess (Article 73), but the criminal sanctions
that were to be inflicted were chosen from
among those specified in the 1818 Polish
Criminal Code (Article 76%"). The very es-
sence of the Sad Sejmowy expressed itself
inthe fact that it was merely an ad hoc court,
established for one particular case. In order
to ensure its effective functioning, should
the quorum of 25 senators not be reached,
it was to be supplemented with members of
the Supreme Court (Article 78).

An evaluation of those rules proves that
they appeared fairly neutral and apt in order
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to ensure just and fair proceedings. Thus, it
became possible that, on the basis of those
rules, the Sad Sejmowy could — notwith-
standing the immense pressure from the
Russian authorities®?, who were convinced
about the illicit character of Towarzystwo
Patryjotyczne® — issued acquittals or mild
verdicts, clearing all the accused of the
treason charges®4.

It would, however, be a great mistake
to overlook the important fact that the Sad
Sejmowy was furnished with rules followed
a decision of the Russian Tsar, which var-
ied from the generally binding post-Prus-
sian laws. This itself appears symbolic for
highlighting its position in the internal
structure of power. The judges of the Court,
while being Senators and, for this reason,
subject to potential criminal and constitu-
tional liability, were in fact expected to be
loyal and yielding towards Russian forces.
Detying this expectation led to the judge-
ment of the Sad Sejmowy, made on 3o June
1828, being kept secret and unpublished for
several months®. The senators who were
members of the Sejm Court, even though
they accomplished their duties, were forced
to stay in Warsaw as long as the Tsar failed to
acknowledge the verdict, a decision that was
spontaneously taken by the outraged Duke
Constantin, albeit subsequently clothed in
alegal form of the decision of the Adminis-
trative Council®®. In fact, Duke Constantin,
in secret correspondence to his brother,
urged him not to accept this judgement as a
<«mistake of the Court»57, Contrary to that,
after Tsar Nicholas I posted his views on the
decision by the Sad Sejmowy to the Polish
government of the Kingdom on 29 August
1828, Prince Drucki-Lubecki did manage
to formulate, in the name of the remaining
members of the Administrative Council,
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a project for a joint 0pinion88. This sub-
sequently influenced the final statement
by this body, highlighting the fact that the
Court, legally speaking, did have to issue
such a judgement due to the legal statutes
in force®9. Tsar Nicholas I grudgingly ac-
cepted the judgement, yet combined it with
a reprimand of the senators?°, which was
partially facilitated by the international po-
sition of the Russian Empire, entrenched in
a difficult war with Turkey?'. Without ana-
lysing the details of this correspondence
more closely, it is nonetheless clear how
fiercely the Polish authorities had to fight
in order to defend constitutional order in
the Kingdom92.

Eventually, the process before the Sad
Sejmowy and the verdict of the Court had a
unifying impact on Polish society, uniting it
against the Russian authorities and setting
out athin red line that could not be crossed,
even by those who supported accommoda-
tion with Russia%®.

But the rules discussed here did not
specify anything about the substantial rules
for this responsibility, rendering it neces-
sary to observe the rules of the substantial
criminal law, i.e., the Polish Criminal Code
of 181894.

The Criminal Code of 1818 contained
a specific chapter solely devoted to state
crimes. As Article 64, stated, among state
crimes, three offences should be noted:
crime of lése-majesté, rebellion and treason.
The following precepts (Articles 65-67)
provided definitions of those crimes, which
were conceptualized as common crimes,
punishable also when barely attempted
(Article 69). Of more practical importance,
however, appeared in the regulations con-
tained in Section XI of the Criminal Code,
incorporating crimes of abuse of power in

office. Such acts were declared9 to be fe-
lonious when «an official, contrary to the
Constitution and the law, brought about a
great damage, be it in property, be it in good
faith, freedom or in the rights of others,
and if he acted with particular anger and
wickedness», which applied in the follow-
ing cases:

A. When a minister, a head of a section, signs a
disposition of the King or the King’s represent-
ative, which is contrary to the Constitution or to
the law,

B. When a minister, a head of a section or amem-
ber of the governmental commissions signs or
issues decisions, which are against the Constitu-
tion, Organic Statutes, laws, the decisions of the
King or the King’s representative [...]

D. Every official, which testifies untruth in off1-
cial issues,

E. Everyone who denounces a secret commended
to them with a dangerous result?®.

Brief scrutiny of these regulations is
necessary in order to enable the threshold
of criminal liability to be identified. Such
liabilityis, as it is generally known, depend -
ent on fulfilling two requirements concern-
ing two opposite elements of the crime: ob-
jective and subjective. Consequently, in the
case of the stipulation quoted above, only
such countersignatures in breach of the
Constitution or the legal order, which were
simultaneously committed with one of the
highest forms of intent — “wickedness” —
and resulting in “great damage” could lead
to criminal persecution. However, in fact,
only this first, subjective element can be
perceived as a significant limitation of the
responsibility of ministers: according to
Article 25 of the 1818 Criminal Code, an at-
tempt to commit a crime, which failed due
to a «lack of strength, coincidence or un-
foreseen external obstacles», was equalized
with the consummated crime, while there
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was no definition of great damage, which
exposed this statute to an unalloyed free-
dom of judicial interpretation97.

Summarizing this first type of minis-
terial accountability, it can be stated that
it was, for the most part, applicable to the
body competent to exercise it in the first
and last instance, and secondly, the proce-
dural rules. Due to the expliciﬂy98 and im-
plicitly?? pronounced position of the King
—the Russian Tsar — it was easy to render it
fictitious.

As for the very constitutional responsi-
bility itself, there are few if any regulations
that implemented the significance of the
proclamation made in Article 82 of the Con-
stitution'°®: neither the Organic Statute of
the Senate®! nor the statute of the Cham-
ber of Deputies, i.e., extensive internal reg-
ulations concerning its functioning or any
other ordinary law adopted in the Kingdom
of Poland, appears to have contained any
stipulations in this respect'®®. Only in the
Organic Statute on National Representa-
tion was it stated in very general terms that
ministers are accountable and their «com-
plaints and representations against them>»
could be checked and deliberated over by
the Sejm'®3. This is highly characteris-
tic of the position of the Sejm, where such
«complaints and representations» could
be taken into consideration «after all the
aforementioned activities [of the Sejm]
have been accomplished»'°4. Therefore,
I am inclined to say that, contrary to the
views of some of excellent legal scholars'®s,
it is hardly possible to speak about a sepa-
rate constitutional liability, different from
a criminal one, as there were no sanctions
that could possibly have been imposed on a
minister for the illicit countersignature of
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a governmental act other than the criminal
ones.

A possibly different type of liability
that could be distinguished as having for-
mal roots in the 1815 Constitution is qua-
si-disciplinary responsibility. According
to Article 3o, every public official could be
freely dismissed by the same power that
nominated them'°®, However, there exist-
ed no formal procedures in this respect,
even though, in the statute on governmen-
tal commissions in Article 25, it was stated
that ministers were responsible for a «lack
of diligence in completing the decisions of
the government»'°7, formally also in front
of the King’s representative [Namiestnik].

Rather, the Russian Tsar expressed his
disapproval or content with ministers by
taking informal measures, as in the corre-
spondence addressed to ministers or mes-
sages meant to reach them. The primary
importance in this respect can be attribut-
ed to the position of the Secretaries of State,
Ignacy Sobolewski and Stanistaw Grabow-
ski, who met with Russian Tsars regularly to
discuss matters concerning the Kingdom of
Poland, while conveying the will of the Tsars
to the Polish authorities'®®. Thanks to this
correspondence, the attitude of the highest
Russian ruler (and simultaneously of the
Polish King) to the ministers could be ex-
pressed very clearly'®9. We have preserved
cases of numerous expressions of approval
by the Russian Tsar towards one of the most
influential ministers in the entire Kingdom
of Poland, i.e., Prince Drucki-Lubecki, who
headed the Commission for Income and
Treasury''°. But this could also have taken
the form of a clearly condemnatory state-
ment: <]l faut désaccoutumer le Prince de
I'inexécution de mes ordenes!»''!, which
was transmitted to Prince Lubecki as an



Byczyk

alleged statement from the Tsar in a letter
from Turkutt on 2 September 1829.

But, the more we read into the preserved
correspondence between the highest func-
tionaries from that period, the more we
have to understand that it was rather an
extremely complicated diplomatic game
between various prominent actors of that
time, including Prince Drucki-Lubecki,
Duke Constantin, Senator Novositzoff and
Jozef Zajaczek, the King’s representative. In
fact, it had little to do with legal and clearly
structured accountability of power, which
had a procedural character and was to be
executed by an impartial body. Rather, it
was simply pure politics, with all its brutal-
ity and lack of rules*?.

Therefore, it is hardly possible to speak
about disciplinary responsibility under-
stood as a formalized set of procedures gov-
erning it.

The question about the civil responsi-
bility of ministers did not arise in practice,
since the very construction of the liability
of the state was not known in the Kingdom
of Poland"*3. The indemnifying function of
the criminal process in light of the regula-
tion of the 1818 Criminal Code had also not
been developed yet''4.

However, there is good reason to con-
sider speaking about the political an-
swerability of ministers, which had its
foundations in Articles 106 and 107 of the
Constitution. Following the duty of the State
Council to present a report about the state
of the country, which was to be read in each
session of the Parliament, a right to make
remarks about the report was granted''s.
Those remarks constituted a legal obliga-
tion to purvey information about the state of
the country and were prepared respecting
the divisions between different ministries;

moreover, they constituted a specific type
of a discourse, where, at least on certain oc-
casions, subsequent reports contested the
remarks made about the previous one'®.
However true it might be that those remarks
were not formulated in a personal manner,
they did incorporate precise suggestions
for alleviating situations considered as
breaches of the law and the malfunctioning
of the respective ministries. Concrete cases
of answerability will be discussed in the en-
suing part of the article.

Therefore, summarizing the modalities
of the legal responsibility in the Kingdom
of Poland in the period 1815-1830, it ap-
pears right to state that criminal and con-
stitutional responsibility pertained to two
different spheres. Only in a few cases did
a breach of the Constitution amount to an
ordinary crime — as in the case of a severe
abuse of power. At least in some cases, a
simple breach of the Constitution would
not simultaneously reach the threshold
of criminal liability, e.g., when a minis-
ter completely refused to provide the Sejm
with information concerning his ministry.
It has to be noted that a semi-legal vacuum
existed here''?: if a minister behaved in a
way that was clearly inconsistent with the
1815 Constitution, he could nominally face
responsibility (cf. Articles 3o and 68 of the
Constitution), for which a decision by the
Senate to adjudicate the case of such per-
sons by a special court —the Sad Sejmowy —
was indispensable (Article 116). But, at the
very same time, the Constitution specified
the competences of the Sad Sejmowy as be-
ing restricted to the mere cognition of cases
where crimes were imputed to ministers'®.
This cognition has neither been altered nor
extended by a more specific regulation of
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the Organic Statute concerning the Sen-
ate''9.

In light of those considerations, it is
very difficult to speak about any kind of dis-
tinctive constitutional accountability. It can
be a contentious issue to determine to what
extent the right of each Sejm to put forward
12© against ministers to the King
could be treated as any kind of substitute for
veritable constitutional responsibility'**,
but it appears that its decisive element —
i.e., the fact that it could be solely exercised
by the Parliament — is missing. Therefore,
even though there was a legal basis for this
kind of liability — unequivocally formulated
in Article 116 of the 1815 Constitution — it
seems that there were only clear rules for
criminal responsibility**2.

Consequently, it remains necessary to
look into the context and understanding
of those regulations as manifested in the
scholarly commentaries and the public de-
bate about them.

accusations

4. The rules of the ministerial responsibility
put into practice: about understanding,
commenting on and debating Articles 82 and
152 of the 1815 Polish Constitution

The ensuing central part of the considera-
tions in this article will be devoted to pre-
senting the public and scholarly debate
pertaining to the aforementioned regu-
lations of the 1815 Constitution and of the
1818 Criminal Code. As an introductory re-
mark, however, three crucial variables shall
be explicated.

Firstly, the actors and the audience as a
setting for this debate. Secondly, the sce-
nography of this sphere of public commu-
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nication, namely, the press and its limita-
tions, especially the censorship introduced
upon the decree of the Russian Tsar. Third-
ly, the decimated actor crew: limitations
associated with substantial losses of the
sources pertaining to the Kingdom of Po-
land from 1815 to 1830 during the barba-
rous period of the Second World War.

Fortunately, the development of the
press in the Kingdom has been an object of
detailed research conducted within general
historic investigations, which have provid-
ed us with valuable background data'%,

The public debate on such central issues
as the responsibility of the functionaries in
power obviously has avery long tradition'>4.
The ways of participating in it, the number
of the people involved and the modes of the
debate have also changed to a profound de-
gree. The approach of the ReConFort pro-
ject, which, in collecting the sources that
distinguish between public and private
modalities of the discourse, has undoubt-
edly great significance. While this first type
of public discourse, such as parliamentary
debates, has several hundred years of tra-
dition, in the aftermath of the Enlighten-
ment, a truly remarkable breakthrough was
achieved by the press, whose publications
were starting to be issued daily'*. Such a
transformation also took place in Poland at
the beginning of the 19‘h century, creating a
wide group of potential participants in pub-
lic political debate, for which only literacy,
an interest in public affairs and relatively
small sums of money for the purchase of a
newspaper or entry fees to discussion clubs
were necessary. Therefore, before the phe-
nomenon of the rise of the modern press is
analysed more closely, alook into the group
of people who potentially could have had a
special interest in public affairs — namely
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into those inhabitants endowed with voting
rights in the Kingdom of Poland — needs to
take place'2°,

The very population of the Kingdom of
Poland in the short period between 1815
and 1830 changed dramatically. While, in
1816, there were barely 2,717,000 people
inhabiting eight voivodeships, the popula-
tion rose sharply to 4,137,000 in 1829'%7.
This vast population was extremely une-
venly spread, with only the city of Warsaw
having more than 100,000 inhabitants'2%,
In light of legal regulations adopted in the
Kingdom of Poland concerning suffrage
rights, such rights were awarded not only
to the nobility, but also to certain mer-
chants, teachers and priests as well as to all
free peasants who paid any tax on their land
property'®9. According to general histori-
cal studies, the group of people with voting
rights in the Polish Kingdom is estimated
to have superseded 100,000'%°. An abso-
lutely revolutionary element in Polish his-
tory concerns giving suffrage certain rights
to farmers, who were not in serfdom but
merely paid rent™",

Naturally, certain caution has to be ex-
ercised. Surely not all voters could effec-
tively develop their interest in public af-
fairs, since legal regulations can be found
addressing the needs of this part of the
electorate, which was still not able to write
or read'32. The endeavours to deny peo-
ple who were illiterate from their suffrage
rights remained fruitless'?; but, as the at-
tempts to influence the voting processes by
government intensified significantly after
1820, the interests of the wider circles of
the population in the elections of Sejmiks
and municipality gatherings (Zgromadze-
nia Cminne) were in turn stifled'>4. The-
oretically, however, the requirements to

obtain suffrage rights were not elevated,
thus maintaining an immense number of
potential voters.

Among the population of the Kingdom
of Poland in the period 1815-1830, the
absolute majority could neither read nor
write'®5, and the estimations of the num-
ber of potential readers conducted by Jerzy
Lojek led to the conclusion that there were
up to 9,000 readers of the informative
press: «[tlhe gross number of potential
buyers of all type of literal, political, social
and entertainment journals in Warsaw in
1824, surely did not exceed 3-4,000»13¢,
Even taking it for granted that the actual
number of persons regularly familiarizing
themselves with the press was substantially
higher, since newspapers were circulated
and could sometimes reach as many as g
or more readers'>?, this still only referred
to a tiny fraction of the great population of
the Kingdom. Those numbers were not dis-
torted by the import of foreign newspapers,
since before all the more liberal and mostly
foreign journals were prohibited on 19 Au-
gust 1822, their total number — according to
the data obtained during general historical
investigations — did not exceed 7o copies,
which were mostly French'®,

Following this significantly limited
scope of potential readers, the number of
journals was also very low. Once again re-
ferring to the conclusions of Jerzy Lojek, a
researcher specializing in the Polish press,
it altogether amounted to g9 titles'39, which
—at least intermittingly —were published in
the Kingdom of Poland between 1815 and
1830. Some of those newspapers did not
manage to issue more than a few issues due
to financial difficulties, alack of the readers
or problems with censorship'4°. Statistical
estimations reveal that the most popularin-
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formative newspaper — Kurier Warszawski —
could have circulated approximately 2,000
copies in1830'4". The Kurier Warszawski was
— somewhat similar to nowadays — replete
with short, simple articles of little informa-
tive value, while its main contribution con-
cerned encouraging wider circles to acquire
the ability to read and write'4>.

Even those publications that succeeded
in maintaining their position on the mar-
ket were marred by diverse problems, such
as high running costs'43 or extremely high
fees imposed both on foreign newspapers
imported into the Kingdom'44 and on local
titles distributed within its territories'45.

The legal limitations of the freedom of
the press, as well as the freedom of speech
in general, in the Kingdom of Poland were
very significant. It is highly symbolic to
quote the author of comprehensive re-
search into the Polish press of this period,
who stated that: «Since 20 June 1827, the
Sad Sejmowy completely vanished from the
news of the journalists [...] according to
the newspapers of the Kingdom, it could be
surmised that there is no political process
in Warsaw whatsoever>'4°. But they did not
solely concern certain political events that
were perceived as dangerous by the Russian
authorities'47; rather, they also responded
to foreign requests and pressures, which
can be illustrated by the case from 1824
where, following a message from Nessel-
rode and Matternich, the book Lettres du roi
Jean III Pologne ecrites en 1683 was banned,
just as it had been banned in the Austrian
Empire'4®.

It is remarkable that, since the very be-
ginning of organized preventive censor-
ship, founded on the formalized disposi-
tions of the authorities of the Kingdom, i.e.,
from the decisions issued on 22 May and
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16 July 1819, as well on 29 January 1822, by
the King’s representative (Namiestnik)'49,
there were no precise rules laid down for
the functioning of censorship until the
concerted efforts of Duke Constantin and
Novosiltzoff in April 1820. Those rules were
then subsequently laid down by the com-
mittee for religious denominations and
education and, as the censors who were
nominated were mostly priests, they were
formally subject to the Commission for
Internal Affairs'5°. Only subsequently did
Alexander I commission Capo d’Istria to
convey instructions to his representative
in the Kingdom upon the organization of
censorship'>'. Furthermore, since 1821, its
organization was substantially refined by
establishing salaries for censors and select-
ing harsher personalities to exercise its du-
ties'5?, by imposing censorship on all for-
eign newspapers imported into Poland and
writing about Polish issuesl53, and finally
by (illegally) establishing a quasi-bureau
for censorship headed by the reactionary
Jozef Kalasanty Szaniawski'54. This bureau
received substantial amounts of money,
transferred secretly, as it could not be re-
vealed in the budget of the Kingdom'55. It is
worth highlighting that censorship did go
so far as to include court announcements
printed in the daily press's®.

It should be stressed that the entire
process setting up censorship took place
in the evident breach of the Constitution
and, even though the key decisions of the
King’s representative in this respect were
countersigned by ministers or counsellors
of state, they never faced any legal respon-
sibility for their acts —a fact that will be dis-
cussed below'57.

That said, this situation is not surprising
in light of the widespread and persuasive
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censorship in the Russian Empire, existing
there pretty much since the arrival of the
print industry in Russia, i.e., since 16 Oc-
tober 1796'5%. Already before the decisions
of 1819 were taken, in the Kingdom of Po-
land in 1815, there had existed preventive
censorship by means of customs, with the
Ministry of Religious Affairs and Public
Enlightenment responsible for its execu-
tion's9.

Finally, it is to be stressed than an im-
portant part of the archives concerning
the history of the Kingdom of Poland in
the period 1815-1830 was irretrievably lost
during the Second World War. It concerns
not only such documents as protocols of the
Senate'®, documents concerning the Sad
Sejmowy'®' or ministries of the Kingdom
of Poland, such as the Ministry for Inter-
nal Affairs'®2, or reports periodically made
about the functioning of censorship sub-
mitted to the Administrative Councill63,
but also documentation from particular
ministries, such as the governmental Com-
mission for Internal Affairs and Police. The
same concerns many important archives of
the protagonists of the public debate in this
period, such as the archive of the Niemo-
jowscy family from Marchwacz.

This has been an area of investigation
on the ReConFort project, with the aim
of retrieving the traces and crumbs of the
public debate about ministerial responsi-
bility. During the research, the main jour-
nals of the Kingdom of Poland have been
scrutinized'4, as well as various published
sources, ranging from political speeches'5
or pamphlets'©®
from the main political figures of that peri-
0d'7 and their memoirs'®3, to sermons'®9,
academic treaties'?®

, as well as correspondence

and official docu-
ments'?'. Unpublished sources, obtained

from major Polish libraries in the field of
legal history, including the Bibliotheque
Polonaise de Paris, The Princes Czartory-
skich Library in Cracow, the Central Ar-
chives of Historical Records in Warsaw or
the PAU and PAN Library in Cracow, as well
as several other minor libraries'?®, have
also been used and, where relevant, added
to the Internet database of the ReConFort
project'?.

As can be expected following those gen-
eral conditions that existed in the Kingdom
of Poland in the period 1815-1830, the pub-
lic debate about ministerial accountability
was far from comprehensive. But there are
some exceptions.

One such exception, which bears, if not
signs of the direct debate, then at least the
expression of an interest in the rules of
ministerial responsibility and their sig-
nificance in a constitutional state, can be
encountered in an extensive article with a
very symbolic title, namely, “The Thoughts
of a Constitutional Pole”, printed in Orzet
Bialy, a moderately liberal newspaper pub-
lished by Brunon Kicifiski in the period
1819-1820'74. In the first part of this anon-
ymous'? article, we can find the following
statement:

Just like during the Sejm’s debates, the clerks
that are responsible should under no pretext hide
behind the saintly and untouchable word 'king’
in order to easier get proposals and projects
through the Chambers, so no writer shall mingle
it with his own opinions17 .

Yet this remark is only a prologue to
more extensive commentaries, which are
found in the second part of the article:

The Sejm is destined to make the clerks account-
able, to consider whether in the laws, which had
been presented to it as projects, the happiness or
freedom of inhabitants does not face damage'?7.
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and subsequently:

The stronger the responsibility of the clerks is
ensured, the more the friends of constitution-
al freedom will be calm about its completeness.
With a courageous parliament, the national gov-
ernment will be more active; it will respect the
Constitution and the order of public matters will
become unshakeablel78.

In addition to such general theoretical
remarks, the anonymous author of the text
goes onto say:

the responsibility of the lower clerks, the re-
sponsibility of ministers is only an illusion. If
it were necessary to sue the Minister of War for
infringement of every gendarme or [to sue] the
Minister of Police for false denunciation by every
policeman, then there would be no certainty for
anyonel79.

Meanwhile, the responsibility of min-
isters is perceived as being part and parcel
of the equilibrium that the constitutional
King was supposed to uphold between the
distinctive powers:

Therefore, when the executive power forgets
and exceeds its borders laid down by the law, the
King, according to Articles 3o and 477 of the Con-
stitution, makes it accountable'S°.

Apart from that, in 1820, a statement of

an even more general character was pub-
lished in Volume 1, Issue 4, of Orzet Bialy,
one of very few newspapers, which, as we
have already seen — until its closure by the
Russian authorities on 3o September 1820
— ventured towards asking more outwardly
political questions'®:
The clerk has no right and shall not limit person-
al freedom and the freedom of conviction there,
where the laws, applying equally to the govern-
ment as well as the nation, have awarded choice
to the fullest extent* 2.

188

Itinerari

Beyond that, some interesting informa-
tion on how ministers in the Kingdom of
Poland perceived their duties can be gar-
nered from the letters of Prince Drucki-
-Lubecki to Ignacy Sobolewski, the Minis-
ter of State:

I will even admit that it seems to me that a con-
stitutional budget should not be laid down until
the income has been settled and I have to confess
with sorrow that we have not settled systemati-
cally any tax or income18 .

In this period, with censorship still not
being particularly severe, some general re-
marks about the responsibility of minis-
ters were made in a lengthy article printed
in Themis Polska concerning jurisdictional
disagreement3184. Here, its anonymous
writer states:

Now I will prove that only in this system is there,
for society in general and for its members in par-
ticular, a guarantee; every other leads to impuni-
ty, every other gives no warranty. In a represent-
ative government, all the political feathers, that
is, all the powers, are so balanced that none can
become a tool of oppression. Then the admin-
istration, which, as one of the powers must be
slightly curtailed, also has its discipline. All the
deeds fall into two main sections: the decisions
of the King, the decisions of the minister. Both
come under the responsibility of the ministers,
[under] the responsibility, which, in a constitu-
tional government, floats like the sword of Da-
mocles over every executive act, since everyone
without exception, be it a simple administrative
or a judicial administrative clerk, is a result of
the decision of the minister or the countersigned
resolution of the King. Here is the guarantee.
How to secure it, how it can be made effective,
this lies beyond the scope of our paper; it suffices
that it is guaranteed in law.

Finally, a highly accurate summary of
ministerial responsibility is offered in the
famous Manifesto of the Polish People,
adopted by the Polish Sejm on 20 Decem-
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ber 1830 and published in the following
year in Paris:

Vainly, some powers and representatives of the
people have presented the King with a picture
of the wrongs that have been committed in his
name: not only were the breaches not halted, but,
further, the responsibility of the ministers and
the governmental powers, due to the immediate
actions of the brother of the Tsar and the discre-
tionary power given to him, fully vanished'®5.

Unfortunately, other instances of pub-
lic discourse in the press concerning this
question can hardly be found. Yet, during
the project, attention has also been di-
rected at other modalities of the discourse,
including unpublished works and private
correspondence. It has been those types of
sources that have provided us with some,
albeit very limited, remarks about minis-
terial responsibility. They can be found in
a manuscript of a quasi-commentary to the
Constitution, elaborated by T. Ostrowski'®°.
In this paper, in § 70, the author makes the
following statement:

The orders of the King or signed by him, should
they contradict the Constitution and the laws,
should never be deemed to be stemming from
him, because the King never wants against the
Constitution and the laws. These are the rules
that stem from all the Constitutions. The reason
for similar orders is always the consent for such
a move by ministers. A minister who would dare
to falsely convince (?) his King to accept his view
(?) will be held responsible for it and, after (a
motion?) is sent by the King to the deputies of
the Chamber, accused in front of the Senate and
adjudicated187.

Among the scarce materials that have
been preserved thus far, this statement,
which remains unpublished, appears to be
truly remarkable. It clearly manifests that —
at least in certain parts of public life in the
Polish Kingdom — a doctrine that the King

could do no wrong, as his ministers were
responsible for his acts, was wholehearted -
ly accepted.

However, we also know from older sec-
ondary literature, based on sources, which
nowadays have been apparently lost, that,
despite the supposedly liberal attitude of
Alexander I, in his secret correspondence,
he severely criticized the Polish Sejm,
«prohibiting namely the Chamber to crit-
icize the deeds of the government»‘gg.

5. Themotions and attempts to hold ministers
in the Kingdom of Poland legally responsible:
cases of the accountability and responsibility

Another source situated somewhere in the
middle between public and private debate,
albeit highly likely to reveal the attitude of
Polish society to its governing ministers,
are the preserved protocols of the Sejm.
It was here where the motions calling for
ministers to be put in front of the Sad Sej-
mowy had to be raised and accepted.

Due to the incompleteness of the pre-
served sources, it is necessary to limit our-
selves to only some of the protocols of the
Sejm from 1818, 1825 and 1830'%9. Such
an analysis might prove to be of interest in
light of the fact that it has been conducted in
the scientific literature only to a very limit-
ed extent.

The attempts to hold ministers answer-
able, as well as unmask their incompetence
andnegligence, did take placeat almost every
Sejm. Here, a case of the criticism waged by
Deputy Wincenty Niemojowski, the leader
of the liberal opposition'9° in the Sejm in
1818, shall be presented as an outspoken
example. In his fiery speech held during the
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16™ session of the Sejm, on 24, April 1818,
after having censured «the unconstitution-
al tendency of our ministers»'9*, whose par
excellence example had been not accepting
or debating any of the budgets, while also
introducing taxes without the consent of the
Parliament, he concludes:

Let us bring to the throne of the blessed Lord, be
itasapetition, be it according to Article 157 of the
Organic Statute on Representation in the form of
the accusation of the Ministers, those grave in-
fringements against the Constitution'92.

A further vivid instance of accountabil -
ity (or, more precisely, of political answer-
ability) are the statements that were for-
mulated in the remarks of the Sejm about
the reports of the State Council on the ac-
tivity of the government and the state of the
country. Elaborated and accepted by each
Sejm session starting from 1818'9%, they
demanded that ministers should respect
the Constitution and explicate their deeds.
Here, I quote certain excerpts.

Already in 1818, the Senate wrote:

This time, Izba Obrachunkowa did not deliver in-
formation to the Sejm about the results and fruits
of its works [...] it is to be expected that within
time, which will elapse until the next Sejm ses-
sion, it will surely be able to overcome its backlog
and [...] will come as help to the Sejm Chambers
in its important task of controlling all the in-
comes and investigating its legal spendingl%‘.

Further, it signalled:

No, we all want the sanctity of the Constitution,
but we all learn and wander erroneously due to
the lack of practice and awareness. Only when
everything will be assimilated, when the expe-
rience will show us mistakes and how things
can and should go, then I say: the public official
will be culpable if he acts against the Constitu-
tion since then he will commit a crime with full
awareness that he acts wrongly. [...] And even
though, on the one hand, [at this moment], it
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would be incorrect to put the administration and
ministers under the severity of the law for the
infringements of the Constitution, on the other
hand, the Senate would make itself most culpa-
ble if it, having noticed such deviations, did not
inform the throne about them, as solely by such
conduct the Constitution can take root*95.

And:

Finally, it remains [for us] to draw the attention
of the King and our benefactor to the breach of
one of the cardinal stipulations of the Constitu-
tion [...] that is, that none of them [i.e., of the
ministers] ever countersigns the decrees of the
blessed Lord contrary to the explicit warranty
of Article 47 of the Constitution and against the
entire spirit of the representative government,
whose essential principle is the responsibility of
the ministers. It ceases to be strict and viable; it
ceases almost entirely if the decrees of the King
are not countersigned by any ministers'9°.

The importance that had been attribut-
ed to this issue can be understood by ana-
lysing the opening remarks formulated by
the subsequent Sejm session in 1820. Here,
the deputies, noting frequent references to
the will of the King in the report presented
to them, commented:

You do not have any more important decision on
the part of ministers, you do not have refusals
of the petitions of the Sejm, which would not be
covered with the saintly name [of the King]. How
much this means is contrary to a constitutional
monarch, how much does it endanger the free-
dom of our deliberations, it is clear to everybody.
[...] Very wisely, constitutional law puts minis-
ters between the King and the people to be the
shield of the monarch in all political quarrels;
the Council of State places here the name of the
monarch between the people and the ministers,
as if it were up to the monarch to be the shield for
the ministers. The King, in a constitutional gov-
ernment, does not act otherwise as through his
ministers. [...] The person of the King is taken
as perfect, the King can want no wrong, he can-
not think about it. When the order is breached by
the execution of power, the law pursues ministers
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[...] the law supposes that, if the King abused his
power, he will be brought to [such abuse] by his
bad advisors, it attributes everythingbad to them,
it pursues and punishes them. [...] What would
bring about the responsibility of ministers when
they can protect their unconstitutional opinions
with the sanctity of the person of the King. When
ministers protect themselves with the name of
the King, then the Sejm is forced either to yield
before an absolute power or to fight with an un-
touchable power. A miserable alternative!'97

In the entire period of the history of
the Kingdom of Poland in the period 1815-
1830, this fragment may be the most exten-
sive and explicit formulation concerning
ministerial responsibility. It confirms that,
even if this question could not be public-
ly debated, the deputies to the Parliament
strictly demanded respecting constitution-
al provisions. The longing for real minis-
terial accountability is somewhat in line
with the then popular doctrine of Benjamin
Constant'98. Tt was, however, expressed in
the forms of admonitions and, as will be
shown, it did not take the form of concrete
motions to make them legally responsible.

During this Sejm, a reference was made
to aremark issued at the previous one:

When, at the last Sejm, there was a request made
that decisions should be supplied with the sig-
nature of ministers, he [the King] immediately
ordered the execution of this principle. Solely
one deviation from this general principle could
be seen in the erroneous signing of the decision
from 16 July 1819, not with a signature of a min-
ister, but that of a counsellor of state, contrary to
Articles 47 and 73 of the Constitution"99.

Similarly, in 1825, a criticism aimed at
the governmental commissions and min-
isters can be found®°°. This took, e.g., the
form of direct comments on the behaviour
of the Minister of Treasury, Prince Drucki-
-Lubecki:

Indeed, the Prince Minister did not always use
the means by which he took strict consideration
of the Constitution, respect for rights and pri-
vate property and good faith into account, which
should always characterize all the acts of the gov-
ernment”°".

The members of the Senate, for their
part, stated:

With great surprise, we have noticed that the
governmental Commission for Justice breached
Articles 138 and 139 of the Constitutional Char-
ter arbitrarily, without a judgement of the court
issued by judges?°>.

or subsequently:

What a contradiction! It is the State Council and
the ministers who, breaching their duties, do
not occupy themselves with elaborating the ar-
ticles of the Constitution, where it is explicitly
prescribed. Rather, they want to develop this,
in doing what they have no right to do, infring-
ing legislative power, which is reserved for the
Chambers of the Sejm, endangering the most

. . o
precious national freedoms!>

Quite detailed are the remarks made
about the Sad Sejmowy by the subsequent
Sejm session in 1830, extensively high-
lighting the infringements of the Constitu-
tion and the misconduct of ministers:

Your commissions cannot omit the abuses and
extraordinary proceedings, which were commit-
ted by the ministers by stopping the accusation
[?] of the persons, who were charged with state
crimes and were later found to be not guilty by the
judgement of the Sejm Court. But, as a result of
illegal acting, contrary to the solemn declarations
given to us and gratefully accepted by our Consti-
tution, they suffered unbearable prison for a few
years. What an awful example of disrespecting
those principles of the Constitution, which pro-
tect the highest human good, personal freedom.
It cannot serve as a justification for ministers
that, until now, we, [according] to Article 159
of the Organic Statue, have not established, by
a separate law, a way of conduct in similar mat-
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ters. When such project in this respect, brought
to the Sejm in 1820, was not accepted, it was the
duty of the ministers to bring one to the Sejm in
1825, which did not happen even at this Sejm. On
the other hand, no law, be it even brought and ac-
cepted by the Sejm, could, according to § 9020‘L
of the Constitution, endanger national freedoms,
when, as it has been proven above, in the case of
such guarantees, pertainingto personal freedom,
even the Sejm has no competence to weaken or
change them. [...]4.Itis blaring abuse, which
has been committed towards the [persons] sent
to the Sad Sejmowy, when the publication and ex-
ecution of the decision of the Sejm was stopped.
Moreover, the accused were sent abroad, so § 138
of the Constitution, which introduces the inde-
pendence of the judiciary, has been breached.
Furthermore, in § 139 of the Constitution, the
influence of ministerial power was extended to
the Courts2°5.

But it was not only the Sejm Court that
prompted criticism of ministers:

Indeed, Article 162 of the Constitution states that
the first budget of income and expenses will be
approved by the King. But how many budgets
have been approved by the blessed Lord, even
though each year the budget is laid out by the
State Council for approval of the blessed Lord?
So, this article has already been fully executed.
Further, the State Council has already abused
it, presenting 14, budgets for the King’s approv-
al. [...] the State Council can no longer submit a
budget for the King’s approval without an obvi-
ous infringement of the Constitution, particular-
ly Articles 91, 93 and 162. [...] The commissions
[...] consider that the current Sejm should make
a petition to the blessed Lord in which it shall be
presented that Article 162 is already executed,
that no budget but a constitutional one, accepted
by the Chambers, can take place without explicit
infringement of the Constitution, which had so
solemnly been sworn in before God2064

Further:

The Minister for Internal Affairs and Police made
a deal with the Polish Bank [...] Not entering into
this deal itself, the minister, by such a compro-
mise, violated the Constitution, which stipulates
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that the income budget lasts for two years. So,
how could the minister decide about the taxes for
16 years? 207

Finally, the Senate once again com-
plained about not respecting the duty of
the government to present it with a detailed
overview of its activities:

Article 106 of the Constitution clearly states that
the reports of the State Council on annual activ-
ities of the government, together with bills will
be laid before the Senate. [...] Detailed lists for
every governmental division and accounts for
every branch of public service would give us the
opportunity to judge, in the most impartial way
(just as we would like to) both the ardent attempts
of ministers and the hindrances, with which they
sometimes justify failure or procrastinationzog.

Overall, it has to be noted that the re-
marks on the activity of the government at
the last Sejm in 1830 became much harsher
and the compromising attitude, character-
istic especially of the Senate, faded away.
This can be attributed to the general dis-
enchantment with Russian authorities and
to a growing disbelief that the Constitution
would be respected.

o

But it was not only the cases of answera-
bility, perceived as demands to explain the
conduct of a given minister, that absorbed
the attention of the deputies in the Sejm.
Far more crucial was the extensive debate
that took place in the Sejm in 1820, which
revolved around the project of the so-called
Organic Statute for the Senate, i.e., a com-
plex administrative regulation that was
supposed to describe the functioning of
this body, as well as a project concerning
the Criminal Procedure, both presented by
the Administrative Council. Those stormy
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parliamentary debates, which marked a wa-
tershed in the history of the Kingdom, are
worth analysing here more closely, since,
as we will see, on many occasions, they re-
ferred to questions of ministerial responsi-
bility2°9.

Firstly, the semblances of the very idea
of non-responsibility on the part of the
King can be found in the published, albeit
heavily censored, diary of the Sejm in 1820,
where it is stated that:

[...] finding that, in no government, the person
of the monarch is as much a saint as in the Con-
stitution, since the monarch neither errs nor is
mistaken in his government, he recommended
that, owing to the due respect for the throne, in
the discussions between the representatives and
the State Council about the work accomplished
by it, [they] did not mention the saintly person of
the blessed Lord>'°.

However, it was the lack of any regula-
tion on ministerial responsibility that be-
came an important argument during the
debates about the Criminal Procedure Co-
dex project, where Deputy Wincenty Nie-
mojowski, contesting the draft, stated:

Articles 458, 472, 473 and 474 [of the Crimi-
nal Procedure], relegating the responsibility of
ministers, stipulated by Article 116 of the Con-
stitution, towards the organization of the Sad
Sejmowy, deprive the homeland of this precious
guarantee of national freedoms without which
the most liberal law will be of no use as long as
a minister is able to execute, without sanctions,
what the ruler denied himself>"".

During the same discussions, the dep-
uties reminded ministers that they were a
legally bound by executive power: «Article
16 of the Constitutional Charter, providing
the freedom of the press [...] such law also,
before which all in a free state, and firstly

the ministers, should carry respect»'2.

The shortcomings in the draft Criminal
Procedure were not to be attributed to the
King since «it is not the work of the high-
est Lord» and if, «in all representative
countries, the State Council and ministers
are the shield between the King and the na-
tion, then, in our case, the King cannot be
a shield between the nation and the State
Council»2®3,

But the opposition leader, Wincenty
Niemojowski, offered calm: «the vain zeal
will surely not carry away anyone from the
representatives if the Council of the State
remains within the saintly realm of the
Constitution; and, if ministers are consti-
tutional, the entire Chamber of Deputies
will become ministerial»>'4.

The result of this debate was over-
whelming: out of 120 deputies who took
part in the voting on the draft, there were
117 ballots (97.5%) against the project®'>.

Further discussions took place during a
monumental debate about the Organic Stat-
ute for the Senate, where the issue of min-
isterial responsibility became central to the
entire question about accepting or rejecting
the project. Itis worth closely recreating the
unfolding of this debate, possibly the most
extensive in the entire history of the King-
dom of Poland from 1815 to 1830, which so
far has not received scientific attention.

The starting point for this discussion
was an axiom — as we can infer from the
censored diary — that «a minister or other
functionary, charged with a crime» should
face the Sad Sejmowy'®. In a departure
from this, the deputies debated whether the
proposed meaning of Article 157 concern-
ing the Organic Statute was sufficient to
uphold this principle. Here, it was observed
that:



Two articles — 116 of the Constitution and 157
of the Organic Statute — are greatly contradict
themselves” because of «the intermediary (role)
of the State Council between the King and the na-
tion»2'7.

And:

The same speaker, Deputy Stubicki stressed that
“such an intermediary contradicts the authority
of the Chamber; since considering the under-
standing of constitutional power as composed of
two bodies, i.e., from the King and the nation, the
State Gouncil, which is the council of the King,
shall be necessarily considered to be lower than
the nation; with respect to the dignity of the King
and the nation, the State Council shall not be al-
lowed to be an intermediary between the throne
and the Chamber of Deputiesle.

Already those stances, which opened
the debate, signalled a very strong attempt
to guarantee the accountability of minis-
ters?'9.

However, the debate was only to develop
proceedings.

Deputy Koztowski, discussing the cur-
rent and proposed regulations concerning
the responsibility of ministers, firstly stat-
ed that, currently, it was not clear how to
proceed with the motion of the Chamber of
Deputies, since «the speaker found in this
respect no stipulation»*°. He also consid-
ered «Article 157 of the Statute of National
Representation to be fully inconsistent with
the constitutional intent»**'. The deputy
«did not agree that the proxy of the Gouncil
of the State in sending charges [to the King]
was useful» and stressed that the literal
interpretation of Article 116 of the Consti-
tution explicitly distinguished between dif-
ferent powers, which separately embodied
the right to charge ministers®*.

Inthe following part of this debate, Dep-
uty Niemojowski stressed: «the responsi-
bility of ministers is the surest guarantee of
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national freedoms»>*. Highlighting that
«neither the King nor the nation, even less
its representative» are allowed to infringe
the Constitution®?4, he stressed that «The
Chamber of Deputies has an equal right to
charge them [ministers] in the Senate» 3.
He also rejected the intermediary of the
State Council, stating that it «clearly con-
tradicts Article 116 of the Constitution-
al Charter where you have no mention of
any intermediary of the State Council»22°.
Similarly, other deputies clearly acknowl-
edged that, «if there was no responsibil-
ity on the part of ministers, the system of
our government would not be constitu-
tional»**7 and that «the responsibility of
ministers not only defends the rights of the
people, but is the strongest shield of the
ruler, which protects its tranquillity and
ensures its fame» 28,

In fact, the core of the discussion soon
transferred to the issue as to whether the
wording of Article 157 of the Organic Stat-
ute on National Representation, to which
the proposed new statute referred, was
compatible with Article 116 of the Con-
stitution®?9. What was behind this debate
was the attempt to ensure the efficacious
responsibility of ministers. The defending
views mentioned that these were the only
means by which «the Senate had a legally
prescribed way, which leads to meting out
justice in such major crimes»23°, while
«the biggest punishment [...] for minis-
ters is their dismissal upon the request of
the nation» 23",

On the other hand, a radically different
view (that of Mr Ludwik Plater) states that
the King should have the right to decide
whether he wanted to put his minister on
trial or not?32. At the same time, it had been
underlined that «the current moment is
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a moment when the people demand their
freedoms, as set out in what we call the
Constitution» and the Kingdom of Poland,
recreated by the magnanimous Tsar, should
«provide out of itself an example of mod-
eration»** coupled with admonitions:
«Elsewhere, because it had been requested
too much, the existing freedoms have been
lost» 234, The dangers also related to the
proposed regulations were played down,
e.g., Deputy Komorowski highlighted that
the danger of abuse by the State Council was
very limited, since Article 75 of the Consti-
tution guaranteed an immediate start to the
proceedings following accusations made
about functionaries®>5.

To be explicit, however, contradicto-
ry views were recurrent. In the opinion of
Deputy Wiszniewski: «the acceptance of
the project would free ministers from re-
sponsibility» and <«in countries where
ministers are solely responsible to their
monarch, their abuses and bad counsel-
ling are commonly not punished>>236. In
addition, commenting on the meaning of
Article 116 of the Constitution, he stated
that: «This article encompasses the most
important prerogative of the nation since it
protects it from the entire arbitrariness of
administrative power>>237.

Highly interesting in terms of the entire
role of the Sad Sejmowy was the statement
that it was not only to judge high treason
cases, but also «the infringements of high-
er functionaries and cases of breaches of
the Constitution»238, This clearly shows
the broad understanding of the concept of
ministerial responsibility, while highlight-
ing the fact that contemporaries were aware
of the distinction that existed between its
different types — what is little short of our
contemporary perception. But not every-

one had such a realistic approach: «the fear
of losing the responsibility of ministers
is unfounded since a sensitive and caring
monarch will not allow the infringements
of higher functionaries to remain unpun-
ished», vowed Deputy Wierzbowski**9.

Finally, it became an issue as to whom
could face criminal responsibility before
the Sad Sejmowy, and especially whether it
also encompassed members of governmen-
tal commissions, as stated in Article 82 of
the Constitution®4°.

After this heated debate by a narrow
majority of eight deputies o this draft was
rejected#’.

At the end of this historical Sejm in
1820, several petitions were made to the
King. One of them appears interesting in
light of the issue of ministerial respon-
sibility, since it was postulated that «the
decisions of the government were counter-
signed by the ministers themselves with the
exception of counsellors of state, signing
them as substitutes for ministers» %42,

Notably and much more interesting, the
leader of the opposition, Deputy Niemo-
jowski, pressed for ministerial responsi-
bility, stating that:

[...] he makes an accusation and conveys it to the
Sejm Marshall against Minister of Religious Af-
fairs and Public Enlightenment Potocki, as well
as Counsellor of State Staszic, for countersigning
the administrative decisions from 22 May and 16
July 1819, putting under censorship firstly peri-
odical writings and subsequently all works with-
out exception% .

Such a motion caused, after a short dis-
cussion, that the Sejm Marshall, «after
certain consideration»?44, decided that
the session of the Chamber was to be made
secret®45. Hence, we do not know how this
motion was received and debated; none-
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theless, it is certain that, in the end, it was
rejected. Moreover, it is historically re-
markable since it appears to have been a
first attempt to make a minister accounta-
ble for his actions in Polish legal history. As
we are about to see, it was not to be the last.

R ]

Such striving for ministerial respon-
sibility returned 10 years later, when MPs
managed to formulate motions aimed at
making ministers legally accountable24®. Tt
is extremely valuable as we still have a re-
cord of such endeavours from 1830. These
took place during the final gathering of the
Polish Parliament before the outbreak of the
1830 November Uprising, i.e., in June 1830.
Here, during the session of 27 June, there
were five motions to put ministers and of-
ficials of the state on trial, namely: against
Castellan Woznicki, a counsellor of state
in the Commission for Justice and General
Marucy Hauke, Minister of Justice (both put
forward by Deputy Ostrowski, but signed by
Jozef Swirski, a deputy from Hrubieszéw);
against the Minister of Religious Affairs
and Public Education, Stanislaw Grabowski
(put forward by Deputy Roman Sottyk from
the Koniecki region); against the Minister
of Treasury, Prince Drucki-Lubecki (put
forward by Deputy Biernacki); and against
members of the Committee of Persecution
(put forward by Deputy Morawski)47.

As reasons for the first motion, direct-
ed against Woznicki, the crimes specified
in Articles 97 and 98, Paragraphs a and b,
of the Criminal Code of 1818 were given,
committed by countersigning the deci-
sion of the Administrative Council from 6
June 1828, which suspended the execution
of a decision by the Sad Sejmowy, which in
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turn led to infringing the independence of
the judiciary. As evidence supporting this
motion, Swirnicki pointed to the decision
of the Sad Sejmowy, which was kept among
the files of its proceedings and stored in the
archive of the Senate48,

Here, it is worth analysing the debate
that followed the motion®#9, which polar-
ized the Chamber, such that the support-
ers and enemies of the motion were easily
distinguished, with a large fraction of un-
decided deputies. The stances of all three
parties merit some attention.

The opponents of putting the minister
ontrial used both legal and political types of
argumentation. As for the latter type, they
stressed that «the complaint, by reviving
an old wound in the heart of the Lord, can
bring more harm than good»25°. This was
a view that appeared to be shared by other
deputies, who issued admonitions to the
Chamber of Deputies for “moderation”?5".
Yet it was the legal argumentation that was
the most sophisticated and, for the most
part, developed by the opponents of send-
ing Woznicki to the Sad Sejmowy.

The cornerstone argument against
sending Woznicki to trial was that the au-
thors of the motion did not provide any evi-
dence, whereas, in the case of an accusation
of a felony, such evidence was necessary?5*
— an argument repeated by Ostrowski with
reference to the wording of Article 157 of
the Organic Statute, which required [at
least] reference to the evidence. This led
to a very heated debated between the Sejm
Marshall and some of the deputies. While
the Sejm Marshal demanded a signed deci-
sion from the Sad Sejmowy to be present-
ed?53, this position was openly attacked by
pointing to the fact that a person infringing
the Constitution might easily prevent the
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evidence from being made available®5%,
that a basic accusation could be confronted
with evidence in the process?5 and that re-
specting this formal postulate would mean
precluding the voting process, since such
evidence could not be provided in the mid-
dle of the night, when this debate was tak-
ing place5®. Even at the very last minute,
this argument was invoked as a possible
obstacle to voting®7. Finally, such tactics
on the part of the opponents of the motion
were criticized as possibly hindering avote,
onthe basis of «orchestrating a playing out
of law» and «depriving the Chamber of an
arbitrary conjecture of its unquestionable
law of putting functionaries on a trial»25°,
For this reason, the proposal to conduct a
double vote (the first concerning the for-
mal request to obtain evidence and the
second on the accusation itself) was played
down?59.

Apart from thus, there were also two
noteworthy legal arguments: the counter-
signed decision was illegal and therefore
had no legal force and could have been
ignored by the Senate®*° — an argument
contested by Deputy Michat Walewski, who
stressed that the persons who were unlaw-
fully incarcerated as a consequence of this
decision could not ignore it2".

Finally, an argumentative strategy con-
cerning a possible mistake as to the law was
put forward: Deputy Grabaczewski referred
himself to the fact that Castellan Woznicki
could not have known the respective legal
regulation since there had never been a Sad
Sejmowy before262,

On the other hand, the supporters of
the motion strongly stressed the particular
character of the transgression of Minister
Woznicki. His conduct, even though «we
are used to seeing our laws breached by

ministers [sic!], was seen as particularly
serious, since it encroached on the inde-
pendence of the very Sad Sejmowy» 263,

The outcome of this heated debate was
reflected in the results of the voting: there
were 4,8 in favour of putting Woznicki on tri-
al, only two votes short of the necessary ma-
jority —the opposition gathered 51 ballots.

The next case concerning an accusation
made by Deputy Biernacki from the Wie-
lunski region was very extensive and re-
ferred to acts that had been committed back
in 1822 (dissolving the Council of Kalisz), as
well as in 1824 and 1828. The author of the
charge meticulously pointed to breached
constitutional regulations, such as the ap-
propriation of legislative power by intro-
ducing state monopolies2®4.

In this case, however, the debate was
not that emotional: the deputies almost
unanimously stressed the vast merits of
Prince Drucki-Lubecki, maybe thanks to a
most remarkable opinion presented by Jan
Jezierski: «It is easy to send a minister to
Court and get rid of him, but it is not easy
to replace him»2%5. The overall tone of the
debate rather drifted in the direction of a
great political evaluation of his person266,
with only a few voices speaking of the es-
sence of constitutional responsibility27.

The results of the voting proved to be
a great victory for the prince, with only 12
votes calling for him to be put on trial.

A further accusation concerned Min-
ister Grabowski as someone responsible
for introducing preventive censorship.
The motion, prepared by Deputy Sottyk,
stressed that: «Nobody, not even legisla-
tive power itself, can change the essential
guarantees of the Constitution; such a guar-
antee is laid down by Article 16, establish-
ing the freedom of the press»2%8. Here, the
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debate — presumably because of time, with
the proceedings having already stretched
deep into the night — was very limited. The
main argument against putting the min-
ister on a trial was the lack of a causal link
between the actions of Grabowski and the
rise in censorship in the Kingdom. Possi-
bly the clearest position in this respect was
presented by Deputy Gustaw Matachowski,
stating that «Grabowski did not deprive us
of the freedom of print, since we did not have
it before the countersignature of the decision
mentioned here [sic/]»2%9. Even though
other deputies stressed the fact that «guilt
is always guilt» and «the minister should
always conduct himself in a constitutional
way>» 27, the outcome of the voting was de-
cisive: 25 votes in favour and 59 against.

Following the result of this voting, the
Sejm Marshall formally asked for permission
to close the session. Upon this request, Dep-
uty Ostrowski withdrew his motions. Having
obtained the permission of the Chamber to
finish the session, the complaint issued by
Deputy Morawski from the Kaliski region
«remained without a decision»*7*.

Such was the end of the only mature at-
tempts to make ministers accountable in
front of the Parliament in the constitution-
al period of the Kingdom of Poland (1815-
1830), which we can productively trace.

6. The Russian understanding of the law
and the Constitution in the Kingdom of
Poland (1815-1830): between ewperiment and
instrumentalism

The above-mentioned approach of the Rus-
sian authorities to the Constitution of the
Kingdom of Poland in the period 1815-1830
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prompts some, albeit limited, considera-
tions about the question of the overall Rus-
sian approach to the law.

The studies on the general understand-
ing of the law in Russia, which could be
different from that of Western Europe, are
few in number®??. It is, however, difficult
to deny that, since the Early Middle Ages,
following the invasion of Mongol forces,
who vandalized the divided and weak Rus-
sian princedoms??, there was a gradually
increasing — and oriental in its style — per-
ception of the absolute power of the sover-
eign Tsar. However, it is highly controver-
sial as to what extent this authoritarianism
differed from similar autocratic phases in
Western Europe®74. Yet it is incontrovert-
ible that those authoritarian tendencies
appear to have persevered at least partially
until nowadays>’.

From this point of view, the law is no
limitation to the will of the absolute ruler,
but can provide him with the best possible
tool by which to organize society under his
governance. This utterly instrumental atti-
tude towards the legal system found numer-
ous expressions throughout the Kingdom of
Poland in the period 1815-1830. Already in
August 1817, the Secretary of State of the
Kingdom, residing in Saint Petersburg, ina
letter sent to the King’s representative (Na-
miestnik), unequivocally stated:

The Monarch does not consider the boons, with
which he blessed the country, as irrevocable: he
treats the institutions of the Kingdom as binding
for the nation, but not for himself; in the contract
granted to his subjects, he is a judge and a party;
he will fulfil the obligations only as long as he,
in his wisdom, will consider them as compatible
with the good of the nation®7°.

Such a view is explicitly confirmed by
the fact that Alexander I, after the abdica-
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tion of his brother, Duke Constantin, was
determined to annul the Constitution of
the Kingdom and grant himself unalloyed
freedom in 1822%77. During the ensuing
discussion between the highest officials in
the Kingdom, their Russian counterparts
and Tsar Alexander I himself, an idea to
unilaterally suspend*’® or modify the Con-
stitution was considered®?9.

It is this very attitude that was the most
significant rationale for the actual irre-
sponsibility of ministers in the Kingdom
of Poland. Being loyal to the Kingdom's
supreme Russian supervisors, they did not
have to fear adverse consequences from the
Sejm, while public accountability could not
take place as it had been subjected to exten-
sive censorship.

While, on the hand, it might appear that
this situation could have been different in
the very beginningzgo, the views of those
with the opportunity to get to know Tsar Al-
exander I Romanov more closely were un-
equivocal:

The ideas called liberal, i.e., great thoughts about
general prosperity, the generosity of feelings, re-
nouncing unlimited and arbitrary power in order
to provide the future happiness of persons subju-
gated to his will, all this was a sincere concern of
the Tsar. He occupied himself with it still, but it
has been rather a youthful whim than the steadfast
will of a mature man. The Tsar liked the forms of
freedom just like one likes performances. He liked
the presentations of free government and boasted
about them. In fact, what he really wanted were
forms and semblances; however, he did not want
them to become reality. In a word —he would glad -
ly agree that all were free but under the condition
that everyone would freely execute his w111281.

This attitude is somewhat in line with
the general approach to the law and legal
tradition in Russia by stressing its distinc-
tiveness and distance in relation to West-

ern ideas®®2. On the other hand, there ap-
pears to have been an attempt to maintain
at least a semblance of legal forms and the
rule of law. It is symbolic for this attempt
by the Russian authorities to make a sharp
distinction between the official statements
and the stances expressed in the unoffi-
cial, frequently secret, correspondence.
Possibly the clearest example can be found
in the case of the Polish Sejm in 1820. In a
speech closing this session of the Sejm, the
once notoriously liberal Russian Tsar stat-
ed: «[Tsar Alexander will], with the same
constancy, with the same care, look after
your good and my sole wish will be to see
the order, which I granted to you, strength-
ened by your moderation» 253, But, at the
same time, he cautioned that «this severe
responsibility» for not «accepting the ways
of developing and asserting your national
laws» will fall to the deputies34,

What was in fact meant here was to ex-
press the obvious discontent with the au-
dacity of the Sejm representatives, who
dared to reject two major drafts of legal
statutes elaborated by the Russia-depend-
ent authorities of the Kingdom, namely, the
Criminal Procedure and the Organic Stat-
ute for the Senate®5. Thus, being obviously
unpleased with the proceedings, Tsar Alex-
ander did not convene the Sejm for the next
five year5286 and instead ruled the Kingdom
of Poland with the help of Polish ministers
on the State Council, who remained loyal
and compliant to his will.

In such a way, the “Polish” experiment
with Russian authorities proved to be a
short-lived apparition, which was speedily
replaced with the instrumental treatment of
the law as a mere obstacle for the execution
of the will of the Tsar within the Russian Sa-

moderzhavie2%7.
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Conclusions

The preceding considerations allow for a
possibly interesting observation to be for-
mulated concerning the issue of ministerial
responsibility in the Polish context. Since
the end of the 16™ centuryzgg, the supreme
judicial power in Poland belonged to the
nobility, who were the subject of almost all
sovereignty rights in the Polish Common-
wealth?®9. Some of those judicial compe-
tences were exercised by the Sad Sejmowy, a
body embedded into the Polish Parliament.
This regulation is not extraordinary within
European constitutional history®9°.

The crucial feature of such a regulation
is that constitutional responsibility is de-
pendent on the current political situation,
where the government, which also retains
a parliamentary majority, is relatively pro-
tected from any kind of responsibility. In
this sense, legal responsibility becomes
political responsibility, which can also be
exercised as legal responsibility. Here lies
the decisive weakness of this mode of min-
isterial responsibility as well, which can be
easily comprehended when the particular
alterations to the very nature of parliamen-
tary democracy in the course of previous
centuries are considered.

To grasp those weaknesses, it is neces-
sary to note the following transformations:
while, in the 17" and 18™ centuries, MPs
were representatives of local communities
of voters or local territories, with the rise
of political parties, they were transformed
into functionaries bound by the discipline
of their respective group. The independ-
ence of deputies diminished significantly,
limiting the capacity to exercise their con-
trol and judicial function over the Parlia-
ment. The number of cases of members of
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a certain party who were sent to the special
Parliamentary Court for a trial, on account
of revolting against their government in
order to punish the Prime Minister and his
Cabinet whom they once supported, became
so small that they were difficult to spot®9*.
With the spread of tacit consent that the
parties that subsequently rose to power did
not seek to enforce the legal responsibility
of predecessors, considered as hardly an-
ything more than revenge against previous
governments, constitutional responsibili-
ty, while exercised with the consent of the
Parliament, was gradually reduced to little
more than a fictitious possibility.

This is especially clear in such countries
as Poland. The restoration of the Polish
state in 1815 led to a revival of the idea of a
special Parliamentary Court, with compe-
tences regarding infringements of the Con-
stitution and criminal acts on the part of
ministers. This idea subsequently returned
in the 1921 Polish Constitution®9?, albeit in
a substantially changed form, to be exer-
cised by an independent tribunal?%3, and
was even upheld by the authoritarian 1935
Constitution®94. When the communist re-
gime began to fall apart under the pressure
of a deep economic recession in the 198os,
in order to channel social discontent during
martial law, a motion was presented by the
Military Council for National Salvation®95
to the Polish Parliament to create a State
Tribunal to «hold persons responsible for
plunging the country into a deep crisis ac-
countable>29¢, with respective legislation,
together with constitutional amendments,
accepted on 26 March 1982297, Since then,
this model has remained unchanged irre-
spective of the democratization process-
es298, uniting, in a single judicial body, two
functions: exercising constitutional liabil-
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ity and functioning as a criminal court for
the President and ministers®99.

Yet it would be too much to claim that,
in states where the responsibility of min-
isters is not exercised independently from
the Parliament, there is no accountability
whatsoever. Even in modern Polish con-
stitutional history, there have been sev-
eral cases of politicians being accused and
held constitutionally accountable, with two
sentences being handed out®*°. However,
this Parliamentary Court has proven to be
dramatically ineffective during instances
of grave and blatant infringements of the
Constitution by the Law and Justice govern-
ment since 2015,

That said, nowadays, this accountabil-
ity has been overtaken by the mass me-
dia, social media and the Internet, which
can pressurize a certain minister or other
state functionary to resign from his or her
post3°!, This substitute, even though it has
so far managed to preserve the essence of
the democratic answerability of the execu-
tive for infringements of the Constitution,
is definitely deprived of any more basic
guarantees, such as the right to a fair trial
and freedom of the press, what cannot be
taken for granted in many countries. The
ongoing public debate, fuelled by simpli-
fied and frequently distorted information
from the fourth estate, cannot be deemed
to be a truly veritable replacement for a
professional judicial body. Consequently,
it remains to be stressed — in line with the
aim of the entire ReConFort project — that,
in a possible future Constitution of the Eu-
ropean Union, the issue of ministerial re-
sponsibility should not be relegated to an
extraordinary court, which is dependent
on the European Parliament. Otherwise,
this will simply result in a non-existent

controlling mechanism, which is unable to
reveal infringements on the part of minis-
ters, meaning that the only remaining hope
would be scrutiny of the media, which can
be subjective and prone to abuse.
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' Cfr. D. Slijkerman, Ministerial
Responsibility as a Safety Valve for
the Constitutional Powers in Great
Britain from the Seventeenth Cen-
tury Onwards, «Journal of Con-
stitutional History», 31, 2016, pp.
223-24.9; W. Studnicki, Konstytu-
cja Rosyjska i Prawno-paistwowe
stanowisko
Warszawa 1906, p. 19, where the
author rightly states: «The issue
of the ministerial responsibility
is a basic issue of political gov-
ernments [...] The fight of Par-
liament with the Ministers was a
natural stage in the development
of Parlamentarism of many coun-
tries».

Slijkerman, Ministerial Responsi-
bility cit., p. 231, righty points out
that: «In 1782 Lord North’s min-
istry was overthrown by the House
of Commons because of Britain’s
defeat in the American War of
Independence. Thus, a landmark
was achieved, this being the first
cabinet in the world to be forced
out of office by a motion of no
confidence».

What resulted in a prolific scien-
tific literature of the subject, cfr.
e.g. ].K. Immanuel Buddeus, Die
Ministerverantwortlichkeit in con-
stitutionellen Monarchien, Leipzig
1833; F. Biilau, Der constitutionelle
Staat in England, Frankreich und
Teutschland, in Neue Jahrbiicher
der Geschichte und Politik 1843,
vol. 1, pp. 1-45: R. Mohl, Die Ver-
antwortlichkeit der Minister in Ein-
herrschaften mit Volksvertretung:
rechtlich, politisch und geschichtlich
entwickelt, Tiibingen 1837.

It is worth stressing that in the
Polish legal literature until now
there isno complex studyuponthe
ministerial responsibility, there
are only some studies which refer
to some particular issues related
with ministerial responsibility in
the light of the regulations actu-
ally in force, cfr. Z. Szeliga, Od-
powiedzialnos¢ parlamentarzystow,
Prezydenta, Rady Ministrow oraz jej
cztonkow w Swietle Konstytucji RP z
2 kwietnia 1997 roku, Ministrow w
Konstytucji RP z 2 kwietnia 1997

Krolestwa  Polskiego,
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r., R. Mojak, Prawnoustrojowa in-
stytucjonalizacja. odpowiedzialnosci
politycznej ministrow przed Prezesem
Rady [w:] Prawa cztowieka — spo-
teczenstwo obywatelskie — pafstwo
demokratyczne, red. P. Tuleja, M.
Florczak-Wator, S. Kubas, War-
szawa 2010, Dziemidok-Olszewska,
Bozena, Odpowiedzialno$¢ glowy
panstwa i rzadu we wspétezesnych
panstwach europejskich, Lublin
2012, Juchniewicz, Joanna, Od-
powiedzialno$¢ polityczna mini-
strow — koniecznos¢ czy polityczne
awanturnictwo?, Przeglad Prawa
Konstytucyjnego 2016, n. 5 [331],
Gizynska, Monika, Odpowiedzial-
konstytucyjna  cztonkéw
Rady Ministréw: kwestie wybra-
ne, Plock 2017. Also in the older
literature, concerning e.g. the
Duchy of Warsaw there are no
clear definitions of the position of
the Minsiters, cfr. A. Rembowski,
Z zycia kosntytucyjnego w ksigstwie
warszawskim. Studium historyczno-
-polityczne, Warszawa 19os5.

‘What according to H. Skrzeczyns-
ka occurred in XIV century, cfr.
H. Skrzeczyfiska, Geneza i ewolucja
urzedu ministra, w polskim systemie
ustrojowym do uchwalenia Konsty-
tucji RP z 1997 r., Przeglad Prawa
Konstytucyjnego 2014 (6), p. 86.
Similar approach has Z. Gloger,
Encyklopedja  Staropolska Ilustro-
wana, t. III, Warszawa 1902, p.
277

Such a list has been elaborated by
Skrzeczynska, Geneza i ewolucja
urzedu ministra cit., pp. 83-84.
Nowadays, the definitions of the
term Minister vary. For instance
for the British law, the Ministers
of the Crown Act 1975 offers a
definition that «Minister of the
Crown means the holder of an
office in Her Majesty’s Govern-
ment in the United Kingdom and
includes the Treasury, the Board
of Trade and the Defence Coun-
cil», quoted after, Brazier, Rodney,
Ministers of the Crown, Oxford
1997, p- 23.

Skrzeczynska, in her paper [at p.
113] claims this definition to be
valid for the entire period of the
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Constitutionalism since the en-
actment of the Constitution of 3™
May 1791. Suffice it to say however
that during the communist peri-
od in Poland (1944-1989) until
the year 1982 there were no reg-
ulations which could ensure any
constitutional responsibility of
the ministers, what also realises
Skrzeczynska herself. Ivi, p. 108.
Art. 77 of the 1815 Constitution.
This and all the subsequent quo-
tations of the regulations of the
Constitution of Poland 1815 will
be made according to the English
translation of this legal act pub-
lished as: Constitutional charter
of the Kingdom of Poland in the
year 1815, London 1831 and will
be simply referred to as “the Con-
stitution”.

Art. 81 of the Constitution.

L.e. to announce to him «the es-
tablishment of the regency in
Russia», cf. art. 49 of the Consti-
tution.

The first person to become a
ministry of State was Ignacy
Sobolewski, who was in functions
since 16 XI 1815 until 12 IV 1825
und was superseded by Stefan
Grabowski, who was in this capac-
ity far beyond the outbreak of the
1830 November Uprising, until
the year1839.

In the Polish language version
of the Constitution called also
“Minister secretary of State”.
Together with “all other function-
aries”, cfr. art. 41 of the Consti-
tution. It is essential to mention
however that two candidates for
the function of the Minister were
presented to the Russian tsar by
his representative in the King-
dom (Namiestnik), (cfr. art. 69
of the Constitution, which stated:
«The lieutenant shall present to
the king, [conformably to the de-
tailed arrangments on the subject]
two candidates for every vacancy
of an archbishop, bishop, sen-
ator, minister, superme jugde,
counsellor of state or master of
requests»), out of whom he was
supposed to select his favourite.
Cfr. art. 47 of the Constitution.
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Cfr. Art. 76 of the Constitution.
Art. 76 of the Constitution. It is
worth stressing, that irrespec-
tively of certain differences which
existed between those commis-
sions as far as their internal or-
ganisation is concerned, [ support
the conclusion of H. Izdebski,
(cfr. 1d., Kolegialnos¢ w Komisjach
Rzgdowych Krdlestwa Polskiego w
latach 1815-1830, «Czasopismo
Prawno-Historyczne» 1971, z. 1,
p- 86) that they were based on the
“collective model”.

This was clearly stipulated for
three of the given commissions,
namely for that of the interior, of
war and of finances — where there
were to be «counsellors of the
state — general directors», cfr.
art. 8o of the Constitution.

Art. 63 of the Constitution.
Duringthe 11 years of his reigns in
the Kingdom of Poland, Alexan-
der I Romanov officially purpose-
ly visited Warsaw barely g times.
Art. 64.

Art. 65.

Art. 66.

Constitution in its art. 68 explic-
itly stated that such a countersig-
nature was a perquisite for them
entering into force.

Statuty organiczne were extensive
laws specifying the functioning of
certain public institutions, such
as ministries or the Sejm — the
Polish Parliament. For a meticu-
lous analysis of those regulations
cfr. Izdebski, Kolegialnosé¢ w Komi-
sjach Rzgdowych Krolestwa Polskie-
gow latach cit., pp. 8o-100.

As for example in the Commis-
sion for Justice, cfr. art. 3 of Statut
Kommissyéw Rzadowych, 17 paz-
dziernika 1816 r., in Zbidr przepi-
sow Administracyjnych Krolestwa
Polskiego. Wydziat Sprawiedliwosci,
vol. 2, Warszawa 1866, p. 153.
There are also further terms used
in this context, especially "an-
swerability”. Cfr. O. Dawn, Min-
isterial Accountability: What and
Where are the Parameters?, in D.
Butler, V. Bogdanor, R. Summers
(ed. by), The Law, Politics, and the
Constitution: Essays In Honour of
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Geoffrey Marshall, Oxford 2004., p.
78, but they do not appear to have
any more specific meaning.

Ivi, p. 88.

See in depth on this issue G. Mar-
shall, Constitutional Conventions:
The Rules and Forms of Political Ac-
countability, Oxford 1984, p. 77 et
ss., quoted after Dawn, Ministerial
Accountability cit., pp. 78-79.

Ivi, p. 79. Following this division
some more specific subdivisions
were also put forward, such as
«informatory aspect of the ex-
planatory accountability», ivi, p.
83.

I. Ward, The English Constitution:
Myths and Realities, Oxford, Port-
land and Oregon 2004, pp. 69-
70.

That is e.g. the case under the
current legislation in Poland, cfr.
Juchniewicz,
polityczna ministréw cit., pp. 39-
52, especially p. 50.

N. Quirk, Accountable to Everyone:
Postmodern  Pressures on  Public
Managers, «Public Administra-
tion» 1997 (75), p. 569, quoted
after: Dawn, Ministerial Account-
ability cit., p. 87.

Still in 1813 the General Council
of Confederation in the Duchy of
Warsaw called for a widespread
mobilization of the
masse” against the Russian forc-
es, cfr. J. Czubaty, The Duchy of
Warsaw, 1807-1815: A Napoleonic
Outpost in Central Europe, New
York 2016, p. 181.

It is worth reminding a fact that
was explicitly brought to attention
by Studnicki, already in the year
1906, in "Konstytucja Rosyjska i
Prawno-panstwowe  stanowisko
Krolestwa Polskiego” p. 43 name-
ly that «Governmental commis-
sions of the Kingdom or its min-
istries were not dependent on the

Odpowiedzialno$¢
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Russian Ministries, were not sub-
ject to their control, so they were
totally equal to them».

For the more detailed reflections
upon the origins of the Kingdom
of Poland cfr. S. Akenazy, Rosja-
-Polska 1815-1830, Lwéw-Warsza-
wa 1907, lzdebski, Litewskie pro-
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jekty konstytucyjne z lat 1811-1812 1
ich wptyw na Konstytucje Krélestwa
Polskiego, Czasopismo Prawno-Hi-
storyczne 1 [1972], pp. 93-135, S.
Smolka, Polityka Lubeckiego przed
powstaniem listopadowym,, Krakow
1907, vol. IT (quoted subsequent-
ly: Id., Polityka cit., vol. II) as well
as my paper: The codification of the
substantial criminal in Poland law
in the light of debate on the Sejm in
the year 1818, in Ulrike MuRig [ed.
byl, Reconsidering Constitutional
Formation II Precedence of the Con-
stitution. A Comparative Analysis of
the Juridification by Constitution,
s.1., pp. 173-209.

Cfr. M. Roztworowski, Rada Mini-
strow I Rada Stanu Ksigstwa War-
szawskiego, Krakéw 1911, p. 4, who
writes about the <«fruits of the
gathered experience, which will
be reaped by the Congress King-
dom of Poland».

Izdebski, Litewskie projekty konsty-
tucyjne cit., pp. 93-135.

As for the details concerning this
project, cfr. M. Byczyk, The codifi-
cation of the substantial criminal in
Poland cit.

NA, NA, Ustawa Rzgdowa Wielkie-
go Ksigstwa Litewskiego, 13078,
As, The Princes Czartoryski Li-
brary in Cracow, source number
13078 As, retrieved by the author
and placed online in the database
of the ReConFort project. Since
the beginning of 2017 The Princ-
es Czartoryski Library in Cracow
constitutes part of the National
Museum in Cracow.

If not specified differently, the
translations from the Polish lit-
erature and sources have been
conducted by the author himself.
Only where an already existing
translation was available, as it was
the case for the Polish 1815Con-
stitution, it has been used.

The Duke of the Grand Duchy of
Lithuania was the title for a prince
presiding over this territory.
According to the very wording
of this statue it was impossible
for the Sejm or Senate to bring
Minister to accountability on its
own, what clearly revealed their
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very limited position within the
projected power structures. How-
ever, the idea of overviews of the
activities of a Minister in the last
two years was subsequently up-
held in the Constitution of the
1815 Kingdom of Poland.

Such a solution appears obviously
to be far from being perfect, es-
pecially in the light of the fact that
it could be the minister of justice
himself who was culpable.

Being possibly comparable with
the functions of the British Par-
liament as the Court of the first
instance for the Lords following
idea of judicium parium, cf. in this
respect: E.W. Ridges, Constitu-
tional law of England, pp.192-193,
London 1905, who describes the
first case which as tried before the
British Parliament: «the first real
instance occurring in 1376> (ibi-
dem).

A. Litynski, O Trybunale Koronnym
i palestrze trybunalskiej, Palestra
1978, vol. 10, p. 26, Akta Sejmi-
kowe wojewd6dztwa krakowskiego,
ed. Kutrzeba, Stanistaw, Przybos,
Adam, vol. IV, Wroctaw 1963, p.
169.

Cfr. Z. Szczaska, Sgd sejmowy w
Polsce od korca XVI do korca XVIII
w., CzP-HXX,1968,z2.1,p. 99.

By the law "Ustanowienie Sadow
Sejmowych” (the creation of Sady
Sejmowe), Volumina legum, vol.
VIIIL, p. 82, cfr. Also Szczaska, Sqd
Sejmowy w okresie rzgdow Rady
Nieustajgcej. Proces barona Juliusa,
Przeglad Historyczny 1971, iss. 3,
p- 421

W. Konopezynski, Geneza i ustano-
wienie Rady Nieustajgcej, Krakow
1917, s. 356 who wrote: «Indeed,
the Constitution did foresee for
it [e.g. for Rada Nieustajacal
only one form of responsibility
— criminal, in front of the Sejm
Court, similarly to impeachment,
und this solely for the abuse of
power and not for negligence,
inactivity, disclosing secrets or
similar infringements>.
Volumina legum, vol. VIII, p. 82,
the law “Ustanowienie Sadéw
Sejmowych” (the creation of Sady
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Sejmowe).

It is worth highlighting that ac-
cording to the regulation of art.
215 of the draft, Sad Sejmowy
was composed of 6 senators, 15
members of the Parliament from
the nobility as well as 6 deputies.
Bearing in mind that quorum
was reached with 15 persons (art.
216), the unquestionable su-
premacy of the nobility was war-
ranted.

Szczaska, Sgd Sejmowy w okresie
rzqdow Rady Nieustajgcej. Proces
barona Juliusa, Przeglad Histo-
ryczny 1971, iss. 62/3, p. 426. It
has to be admitted that the Con-
stitution of 3" May was not very
explicit on this issue: in Article
VIII, section 6 of the Constitution
ithas been stated that: «[...] there
shall be a supreme court, called a
Sejm Court, to which persons shall
be elected at the opening of every
Sefm>.

A. Horodyski, The Princes Czar-
toryski Library, source number:
5261V, pp. 219-292. This project
has been supposedly completed
on 21. September 1814, cfr. M.
Kallas, Zapomniany project kon-
stytucji polskiej z 1814 roku, Zeszyty
Naukowe UMK, Prawo IX (1969),
p- 105.

The details of proceedings in this
respect were to be «laid down
in a separate law». Such a role
of Senate is consistent with the
proclamation that Senate was
responsible for the inviolability
of the “constitutional act” (cfr.
section 33, Chapter VII). Conse-
quently, also in the case of this
project there is a clearly defined
role of the Senate as being also an
extrajudicial court.

In original: «Rada Wielka».

It had been stated that the task of
Great Council i.e. was to: «coun-
sel and decide in all those matters
that the King with his special or-
ders will point to and commend>»
(cfr. section 8, Chapter VIII).
Such a conclusion however should
be supplemented with the expla-
nation that the project retrieved
by the author of this text from
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The Princes Czartoryskich Li-
brary (National Musem un Cra-
cow) does not contain Chapter 9,
which according to Marian Kallas
who had based himself upon the
[much less legible] draft stored
in PAU and PAN archive in Cra-
cow (Manuscprit number 152,
currently available as: microfilm
number 152, page 138-139) was
entitled «On the highest Council.
About the ministers i.e. the func-
tionaries in the highest guard»
(in original: «O Strazy Najwyz-
szej. O Ministrach czyli Urzedni-
kach Strazy Najwyzszej»).

It was stipulated barely that a
sanction of the king was necessary
for a law to enter into force (cfr.
section 11, Chapter VI; section 7,
Chapter VII).

Kallas, Zapomniany project kon-
stytucji polskiej cit., p. 106. This
author also points out that the
project on many places has been
directly inspired by the remarks
of Hugo KoHtataj upon the Consi-
tution of Duchy of Warsaw from
the year 1809, cfr. ivi, p. 111.

I provide this information ac-
cording to Izdebski, Litewskie
projekty konstytucyjne cit., pp. 123~
124,

Cfr. art. 138.

Cfr. artt. 139, 141, 143.

Art. 231.

Cfr. art. 145 of the draft.

Which inits article VII stated that:
«Desiring that the Guardians of
the National Laws be bound to
strict accountability to the nation
for any and all their misdeeds, we
determine that, when ministers
be charged with breach of law by a
deputation designated to examine
their deeds, they shall answer in
their own persons and property.
In any such impeachments, the
assembled estates shall by sim-
ple majority vote of the conjoint
Chambers send the inculpated
ministers to sejm courts for their
just punishment equaling the
crime or, their innocence being
demonstrated, their release from
proceedings and punishment»
(English translation of the Con-
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stitution provided by <https://
en.wikisource.org/wiki/Consti-
tution_of_May_3,_1791>, last ac-
cessed 31.08.2017).

In English translation the name
“The high national Court™ is used
here, which, being very inform-
ative, does not fully convey the
idea of it being closely related
with Parliament. Also the word
"answerable” does not seem to be
fitting into the distinction made
in this article.

The competence to decide about
putting such persons on trial was
reserved for Senate, cf. art. 116 of
the Constitution. This regulation
was further supplemented by a
more general regulation of art. 3o
of the Constitution, which stated:
«All public officers in the execu-
tive part of the administration are
liable to be displaced by the same
authority by which they were ap-
pointed; and all, without excep-
tion, are responsible for their
conduct>».

According to this stipulation:
«Sad Sejmowy shall take cogni-
zance of crimes against the State
and of offences committed by the
great officers of the kingdom after
the senate has decreed the trial
by Art. 116. Sad Sejmowy is com-
posed of all the members of the

senate>».
Cfr. art. Statut organiczny o re-
prezentacji narodowej, article

157, «Dziennik Praw Krélestwa
Polskiego», vol. I, pp. 344-345.
publication availabe in the in-
datbase:  <http://pbe.
biaman.pl/dlibra/docmetadata-
?id=4231&from=publication>,
last accessed: 16.10.2017. Those
regulations were complement-
ed by the organic statues for the
respective ministries, but hard-
ly any more specific regulations

ternet

could be found. For instance in
the Commission of Justice the
minister was to be held responsi-
ble for «lack of diligence and pro-
crastination>», Cfr. Zbiér przepi-
s6w Administracyjnych Krélestwa
Polskiego, Warszawa 1866, vol.
I: Organizacja Komisji Rzadowej
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Sprawiedliwosci, p. 167, quoted
in accordance with W. Witkowski,
Uwagi o urzedzie ministra spra-
wiedliwosci w Krolestwie Polskim
[1815-1876], Acta UWr.Prawo 2010
nr 311, pp. 262-263.

Ivi, p. 263 and Izdebski, Kolegial-
nos¢ w Komisjach cit., p. 121 con-
sider that such a solution, «being
typical for the limited monarchy>»
ment that a minister could not
face a trial without the consent of
the king. Yet the wording of the
statue is not clear here, since art.
157 states that: The Chamber will
subsequently deliberate whether
those complaints are to be sent
by it to the King by Council of the
State, for putting the accused on
a trial according to art. 116, 152
of the Constitutional law. Cfr.
Dziennik Praw Krélestwa Pol-
skiego 1816, vol. I, n. 5, p. 344.
There was also no formal proce-
dure by which king could lift or
disobey such complaint.

Cfr. e.g. H. Dylagowa, Towarzy-
stwo Patriotyczne i Sqd Semowy
1821-1829, Warszawa 1970, P. Zy-
wiecki, Proces przed Sqdem Sejmo-
wym w latach 1827-1828 z punktu
widzenia konstytucyjnych i kodek-
sowych zasad prawa karnego, in
System, polityczny, prawo i konsty-
tucja Krolestwa Polskiego 1815-1830.
W przededniu dwusetnej rocznicy
powstania unii rosyjsko-polskiej,
ed. Mazewski, Lech, Radzymin
2013, pp. 223-253.

What will be discussed in detail
below.

Such an idea seems to go back to
the report of Novosiztoff to tsar
from 3.5.1822, where he sug-
gested limiting the freedom of
the Sejm’s proceedings by elab-
orating certain internal order of
proceedings. Alexander seems to
have prepared such a draft him-
self, printed in Russkaja Starina
1882, I1, p. 256 et seq, issue title:
Rossija i Polsza. I provide all that
information according to R. Prze-
laskowski, Sejm warszawski roku
1825, Warszawa 1929, pp. 80-81.
Zywiecki, Proces przed Sqdem Sej-
mowym w latach 1827 cit., p. 230.

4
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Cfr. also considerations below.
An incomplete copy [with the
missing first four pages, contain-
ing articles 1-22], of those rules
has been retrieved by the author
from The Princes Czartoryskich
Library — National Museum in
Cracow [source number 5252, pp.
79-88] and is the base of the sub-
sequent considerations.

The formal reason for accepting
those proceedings was art. 51 of
the Organic Statue for Senate,
which stated that the mode of the
proceedings of the Sejm Court
shall be «laid down in a separate
instrument» (cfr. Dziennik Praw
Krélestwa Polskiego, vol. II, pp.
289-290: «Sposéb postgpowania
Sadowego w osobnem urzgdzeniu
przepisanem bedzie»). However
Drucki-Lubecki, pro-
posed the tsar to follow the ordi-
nary Prussian Procedure which
was still used in the Kingdom of
Poland, cfr. Smolka, Korespon-
dengja...,vol. IV p.131. Finally the
application of the Prussian laws
was accepted on the subsidiary
basis) cfr. art. g1 of the Project].
Irrespectively of rejecting the
project of the criminal procedure
in the year 1820, there were in
force Prussian laws, which con-
stituted a base for the criminal
proceedings in Poland. Yet as the
close scrutiny of those rules will
reveal, those regulations were
only amending the existing pro-
cedural rules and not offering a
completely self-sufficient system
of criminal codification.

Prince

Prince Drucki-Lubecki, discon-
tented with the conduct of the Ad-
ministrative Council, finally sent
a separate project to tsar Nicholas
I Romanov, cf the protocole of the
Administrative Council (Meet-
ing number DCCXLIII on 20-22
March 1827, PAN and PAU Ar-
chive, source number 2319, vol. 5,
PP- 94-102 which was made avail-
able in the internet database of
the ReConFort project, available
under:
ew>). For this narration please
refer to Smolka, Korespondencja. ..

<www.sources.reconfort.
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cit., pp. 127-142 on whom I relied,
even if I also did manage to find
the protocole of the Administra-
tive Council (Meeting number
DCCLI on g9 April March 1827,
PAN and PAU Archive, source
number 2319, vol. 5, pp. 122-123,
made available in the internet
database of the project, available
under: <www.sources.reconfort.
ew>). This protocle contains an
ample analysis of this draft, which
led to rejecting it. Also the text of
this project has been scanned and
made available in the Internet da-
tabase of the ReConFort Project,
available under: <www.sources.
reconfort.eu>.

It is important to highlight that
such Delegation was established
even though previously the evi-
dence had been gathered in a to-
tally unconstitutional way by the
“Committee for Investigation”
("Komitet Sledezy™), cfr. Dylago-
wa, Towarzystwo Patriotyczne cit.,
pp- 287 ss.

Ivi, p. 261.

Ivi, p. 273 and the sources quoted
there.

According to art. 47 of the draft:
«After presenting the above re-
port of the Delegation, the acts of
the accusation will be presented
to the Court together with proofs
and register».

Art. 68.

The Criminal Code of 1818 did
know three basic penalties, i.e.
the death penalty as well as heavy
and light prison [cf. art. 5 of the
Criminal Code 1818], cf. Kodex
karzacy dla Krélestwa Polskiego:
z dodaniem praw kryminalnych
pozniey uchwalonych, reiestru
porzadkowego i alfabetycznego,
przypiskow wskazuigcych artykuty
zwiazek z soba maiace, Warsza-
wa 1830; this issue is also freely
available in the Internet under:
<http://ebuw.uw.edu.pl/dlibra/
docmetadata?id=210>, last ac-
cessed: 25.10.2017.

This very pressure can be already
recognized in the very fact that
Sad Sejmowy was established by
the Russian tsar and not following
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the motion of the Senate. The key
role for ensuring the independ-
ence of the Sejm Court had to be
attributed to the position of its
president, senator Piotr Belinski,
who maintained as big independ-
ence from Russian authorities
as possible, nominating as the
members of the Delegation of the
Court, responsible for collect-
ing evidence, different persons
than Novositzoff and Grand Duke
Constantin wanted and respected
a very strong discipline during
the proceedings (cfr. Dylagowa,
Towarzystwo Patriotyczne cit., pp.
306, 322).

The very charge against the 8 ac-
cused was that they belonged to
a secret organization whose aim
was to restore independence of
Poland in such borders as it had
been before the second partition;
cfr. Bieczynski (ed. by), Sqd Sej-
mowy cit., pp. 14-50.

The verdict of Sad Sejmowy was
published during the November
Uprising as "Wyrok Sadu Seymo-
wego Krolestwa Polskiego”, War-
szawa 1831.

For the collection of sources on
this issue see the publication
of the materials concerning the
Sejm Court, Bieczynski (ed. by),
Sqd Sejmowy cit., pp. 280-288.
The final publication of the judg-
ment took place on 17" March
1829.

Dylagowa, Towarzystwo Patriotycz-
ne cit., pp. 307-308.

Cfr. secret letter of Duke Con-
stantin to tsar Nicolai I from 24, VI
1828, quoted in ivi, p. 313, where
Dylagowa wrote: «Soit complicite
ou erreur de la part de la Haute
Cour, je pense que dans aucun
cas, il n’appartiendrait a VMI et
R de confirmer la sentence du Se-
nat, qui repose evidemment sur
une doctrine condemnable> .

It has been reprinted for the first
time by Smolka, where Minister
Drucki-Lubecki «[...]
ce serait un miracle qu'un arrét
équitable, ou il ne saurait étre
obtenu que si les juges n’avaient

wrote:

aucun égard aux lois existantes
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(Smolka, Korespondengja... cit.,
pp- 273-278, in part. p. 277). Ow-
ingto the great historical research
by this author we also have access
to an anonymous opinion (Id.,
Polityka cit., pp. 246-254. and Id.,
Korespondengja cit., p. 289) attrib-
uted to Bielinski, the President
of the Sad Sejmowy containing a
fierce defence of the judgment of
the Sad Sejmowy.

I narrate those events according
to the statements in ivi, pp. 284~
306.

The decision from 8® March
1829, cfr. "Sad Sejmowy 1827-
1829 na przestgpcéw Stanu. Urze-
dowe Akta”, Poznan 1873, p. 283.
Cfr. Dylagowa, Towarzystwo Pa-
triotyczne cit., p. 319.

For the final opinion of the Ad-
ministrative Council upon this
opinion cfr. B.K.A. Hoffman,
Coup d’oeil sur letat politique du
Royaume de Pologne sous la domi-
nation russe 1815-30. Par un Polo-
nais, Paris 1832, pp. 318-323.
Dylagowa, Towarzystwo Patriotycz-
ne cit., pp. 310-318. Very char-
acteristic is a statement made
by Dylagowa [ivi, p. 324] that:
«The Sejm Court played in the
Polish history almost such a role
as the Great Sejm — it prepared
psychologically the society of the
Kingdom for a fight for a truly
free and independent Poland».
Also the contemporaries such
as Prot Lelewel in his memoirs,
(Id., Pamietniki i diariusz domu
naszego, ed. Lelewel-Friemannowa,
Irena
kow 1966], considered the pun-
ishment of «senators for their
independent opinion, for not
finding guilt, as it was required by
the power» to be one of the main
reasons of the November Upris-
ing [ivi, p. 329: «Sadu Sejmowego
wyrok — jak osadzony przez mo-
narche? Podsadni whrew wyroko-
wi dowolnie karani, senatorowie

‘Wroctaw-Warszawa-Kra-

za ich niepodlegte zdanie, za nie-
uznawanie winy, jak tego wladza
zadata, politycznie przez rok caly
wigzieni»).

Which, as it has to be highlight-
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ed here, was to a great extend a
mere translation of the Austrian
Criminal Code of 1803, cfr. the
statement of Hube, «book [ and IT
of the Code 1818 was in its greater
part transformed into a simple
translation of its original» [cfr. R.
Hube, Studia nad Kodeksem kar-
nym 1818 r. Cz. I, Warszawa 1863,
pp. 20-21].

Art. 98 of the 1818 Criminal Code.
Two further instances of the crime
of abuse of power (letters C and F)
were related with the misconduct
of the judges and solicitors. Forall
those crimes a penalty of a heavy
imprisonment (3-10 years) was
stipulated. It is worth highlight-
ing that those regulations had the
most direct relevance as the ex-
tension of the constitutional reg-
ulations. As such extensions there
hardly can be considered statues
creating simple crimes, like brib-
eries (cfr. articles 311 and 312 of
the 1818 Criminal Code).

It is a statement that stems from
a theoretical analysis and is not
based on the analysis of the judi-
cial practice, since there were no
cases of the criminal ministerial
responsibility in the years 1815-
1830. Also the interpretation of
the term “wickedness” remains
a mystery to a contemporary re-
searcher since the case law of
courts in the Kingdom of Poland
and especially of the Supreme
Court, was irretrievably lost dur-
ing the II World War.

What had its expression in art.
157 of the organic statue, includ-
ing the king in the process of the
accountability of the ministers.
This regulation shall be discussed
more thouroghly below.

By the fact that it was the king who
was responsible for convening the
Sejm.

‘Which, as it has to be reminded
stated that: «The heads of de-
partments and the members of
government
answerable to the Sad Sejmowy
for every infraction of the Con-
stitutional Charter and the royal
decrees of which they may have

commissions are
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been guilty». The competence to
put such persons on trial was re-
stricted for Senate, cfr. art. 116 of
the Constitution.

Statut Organiczny o Senacie z dnia
7/19 listopada 1816 r., “Dziennik
Praw Krélestwa Polskiego”, vol.
IT, nr 10, pp. 269-290.

According to the best knowledge
of the author of this text.

Statut organiczny o reprezentacji
narodowej, article 157, “Dziennik
Praw Krélestwa Polskiego”, vol. I,
PP- 344-345, publication availabe
in the internet datbase: <http://
pbec.biaman.pl/dlibra/docmeta-
data?id=4231&from=publica-
tion>, last accessed: 9.9.2018.
Statut organiczny o reprezentacji
narodowej, article 157, “Dziennik
Praw Krélestwa Polskiego™, vol. I,
pp- 344-345.

Cfr. Witkowski, Uwagi o urzedzie
ministra. cit., p. 263, who com-
menting upon the meaning of art.
82 of the Constitution, stated: «It
was a responsibility of a constitu-
tional character>.

It was the king who was responsi-
ble for nominating such persons
following the article 69 of the 1815
Constitution.

Statut organiczny komisji rza-
dowych z 5/17 X 1816 r., quoted
in ibidem, the source available
in original in AGAD, Centralne
Wiadze Oswiatowe Ksigstwa War-
szawskiego i Krélestwa Polskiego,
Fonds 231, signature 15, p. 70.
Such meetings —in case of the tsar
Alexander I took place each Tues-
day and precisely then the letters
of prince Drucki-Lubecki, writ-
ten "ad visum Imperatoris” were
presented, cfr. Smolka [ed. byl,
Introduction to Korespondencja
Lubeckiego z Ministrami Sekreta-
rzami Stanu Ignacym Sobolewskim
i Stefanem Grabowskim”, vol I,
Krakéw 1909, pp. LI-LIII, quoted
subsequently as Smolka, Kore-
spondengja..., vol. Il. This hap-
pened even in the time — when,
as Smolka rightly pointed out —
the
met personally with his Russian

Russian tsar almost never

Minsters anymore. This privi-
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lege ceased during the time of the
disgrace of Lubecki — starting on
13" October 1829, cf. letter from
Turkult dated on 14.10.1829, cfr.
Smolka, Korespondengja..., vol.
III, p. 341, with the statement:
«J'ai lu a Sa Majesté les lettres
que V. E. m’a fait 'honneur de
m’adresser le 25 septembre et le
3 de ce mois. Quelques unes ex-
pressions ont paru a I’'Empereur
et Roi un peu fortes. A cette oc-
casion Sa Majesté m’a dit qu'Elle
n’avait jamais approuvé cette
correspondance demi-officielle
[...]». On the other hand, the in-
cessant attempts of the Russians
in the Kingdom of Poland, and
especially Duke Constatin and
Senator Novositsoff to subjugate
the Polish authorities did not
prove to be effective. It remains
an exceptional statement quoted
in the notes of Piotr Bielinski, re-
printed by Smolka, Koresponden-
ga..., IV, pp. 218-227 stemming
from an alleged letter to P. Biel-
inski from 16.10.1828 that: «Lord
orders once for all that the will of
the brother of tsar, manifested to
him, is to be treated as if it were
an order of the Monarch itself,
be it that this will reached him
only orally, and not in writing>,
quoted in ivi, p. 222. According to
S. Askenazy, Dwie Rozmowy w Bel-
wederze, Bibilioteka Warszawska,
t. II, Warszawa, pp. 18-19, such a
power was conveyed to Duke Con-
stantin already in the year 1820,
when tsar Alexander was to have
said that he has: «carte blanche
[...] T take Constitution on my-
self>».

As failing into disgrace by Prince
Lubecki since June 1828 exempli-
fies.

Like for example in the letters
form 2.01.1822 (Smolka, Ko-
respondencja..., vol. I, p. 129),
where Sobolewski wrote to prince
Lubecki: «I presented to the
Emperor everything what the
prince writes about Morawski
and about the necessity and pos-
sibility of simplifying the acts
of the Clearing Chamber. He
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praised this, what the prince has
already made in this respect und
he promises himself great advan-
tages from this, what the prince
further aims to undertake». (In
original: «Przedstawitem Cesa-
rzowi to wszystko, co mi Ksiaze
pisz¢ o Morawskim i moznosci
usymplikowania czynnosci Izby
Obrachunkowej. Pochwalit to, co
juz sobie Ksiaze dotad pod tym
wzgledem uczynil i znaczne so-
bie obiecuje korzyscie z tego, co
Ksigze jeszcze przedsigbra¢ zamy-
§la»). Or in a letter of Grabowski
dated on 28.0.6.1828 to Lubecki:
«I read a few of prince’s letters,
the Emperor has been content-
ed with them, namely with the
entire article of salt [polish: soli
warzonki]», (cfr. ivi, p. 285, in
original: «Czytalem kilka listow
Ksigcia, Cesarz z nich byt content,
amianowicie z catego artykutu soli
warzonki»).

Letter of Russian Minister
Turkult to Prince Lubecki from
02.09.1829, Smolka, Korespon-
dencja...,vol. 1L, p. 314.

A very clear example for this
politics was the fact that the cor-
respondence of Lubecki
Grabowski was secretly read by
Duke Constantin before being
send to Saint Petersburg — pos-
sibly already since the beginning
of 1823, cfr. Smolka, Korespond-
encja..., vol.I, Introduction, pp.
L-LIL.

As A. Dziadzio (Odpowiedzialnosé
odszkodowawcza pasistwa za bez-
prawne dziatania jego organdw we-
dtug ABGB w swietle wyktadni Sgdu
Najwyzszego. 1918-1939. Przyczynek
do dziejow austriackiej tradycji
prawnej w Polsce, <«Krakowskie
Studiaz Historii Panstwa i Prawa»
2012, 5/4, p. 296) rightly points
out, the development of the idea
of the civil accountability of the
state’s functionaries took place
in XIX centaury and found its ex-
pression not earlier than in the

and

drafts of the Constitutions elabo-
rated during Spring of Nations in
184.8. It is worth highlighting that
also in the IT Polish Common-
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wealth [1918-1939], following the
declaration of article 121 of the
1921 March Constitution, which
due to the lack of more specific
legal stipulations remained emp-
ty, such a responsibility was not
acknowledged up to the decisive
decision of the Polish Supreme
Court from 02.12.1931, cf. in this
respect very interesting remarks
made in ivi, p. 298.

Kodex karzacy dla Krélestwa Pol-
skiego: z dodaniem praw krymi-
nalnych pézniey uchwalonych,
reiestru porzadkowego i alfabe-
tycznego, przypiskow wskazuig-
cych artykuly zwigzek z sobg maia-
ce, Warszawa 1830.

Fryderyk Skarbek in his histo-
ry of Polish Kingdom published
in the year 1877 (F. Skarbek,
Dzieje Polski, cz. II, Krélestwo
Polskie od epoki poczatku swe-
go do rewolucji listopadowe;j, p.
61) wrote about «two dangerous
rights [meaning here the right
of annotating the reports of the
State’s Council as well as the right
of the petition] [...]. The first one
opened for the opposition a wide
possibility of conducting a fight
with the government, of irritat-
ing it with disturbing remarks
and of making charges, what an
absolute tsar could not tolerate
from his subjects. [...] The sec-
ond one authorised to claims
and making charges by the con-
quered nation towards monarch,
who deemed the exisitence of the
kingdom and freedoms given to
it as an testimony of his grace»,
in original: «dwa niebezpieczne
prawa, to jest: prawo czynienia
uwag nad raportem Rady Stanu,
czyli krytykowania czynnosci rza-
dowych oraz prawo petycji [...]
czyli zanoszenia présb, inicjatywa
projektéw do praw stac si¢ moga-
cych, tudziez zazalef i domagan
si¢ najczesciej z daznoscig rzadu
niezgodnych. Pierwsze otwierato
opozycji obszerne pole do tocze-
nia walki z rzadem, do draznienia
go przykrymi przyméwkami i do
czynienia zarzutéw, ktérych sa-
mowladny cesarz od poddanych
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swoich cierpliwie znosi¢ nie moégt.
[...]. Drugie upowazniato do z3-
dan i domagan si¢ ze strony ludu
podbitego od monarchy, ktéry byt
krélestwa i nadane mu swobody
za dowod laski swej poczytywat
[...]».

It was especially clear in case
of the report from 1820, which
clearly responded to the criticism
issued at this the report presented
atthe Sejm in the year 1818, cfr. F.
Ramotowska, J. Leskiewiczowa
(ed. by), “Wstep” in Sejm Krdle-
stwa Polskiego o dziatalnosci rzqdu
i stanie kraju 1816-1830, Warsaw
1995, P-17-

Such a legal vacuum existed even
though already during the cre-
ation of the Kingdom of Poland
1815 the importance of the issue
of the ministerial responsibility
had been noticed and entrusted
to the so called “middle commit-
., which was responsible for
«organizing the responsibility
of the ministers and all the func-

tee”

tionaries of the national adminis-
tration», as it was the resolution
of the temporary government
" September 1815, quoted
after J. Bojasinski, Rzgdy Tyma-
czowe w Krolestwie Polskim, War-
szawa 1902, p. 265. It is maybe for
this reason why prince Drucki-
Lubecki in his striving to reform
the Kingdom of Poland — what
due to the political situation could
eventually never take place — was
convinced that at the end of such
a reform a special organic statue
shall be elaborated «concernant
la responsabilite des Ministres
des Conseillers d’Etat et des fonc-
tionnaires de I'administration»,
cfr. Report du Conseiller Secre-
taire d’Etat presente au Gouver-
nement en 1827, reprinted by
Smolka, Korespondencja... vol. IV,
pp. 15-67.

As well as to Senators, State coun-
sellors and “referendarzy”, cfr.
art. 116 of the Constitution.

In this statue granted by the tsar
Alexander I, there could only be
found one regulation pertaining
to the Sad Sejmowy [art. 57] and

from 25
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it explicitly confirmed the fact
that «in case defined in art. 116
of the Constitution and 157 of the
Organic Statue on the national
representation the President of
the Senate» will convene «all the
Senators to Sad Sejmowy>.

It is interesting to note that the
English translation of the art. 116
refers to «accus[ing]».

In the Polish literature Wojciech
Witkowski approaching this is-
sue, claimed that the Constitu-
tional responsibility was rather
related with the procedure laid
down in article 82 of the Consti-
tution, cfr. Witkowski, Uwagi o
urzedzie ministra cit., p. 263 — see
considerations above.

In the following considerations
all the motions to put the minis-
ters under the Sad Sejmowy will
be analyzed. Yet already here it
shall be stressed that I do not
share the view in ivi, p. 263 that:
«generally the responsibility of
the ministers was understood as
a possibility to dispose him of of -
fice because of the infringements
of the legal regulations». There
seems to be little if any source
material to support this thesis —
also the author does not provide
it.

The main bulk of the historical
literature stems from the period
of 1960ties: cfr. J. Lojek, Studia
nad prasq i opinig publiczng w Kro-
lestwie Polskim 1815-1830, Warsza-
wa 1966, Z. Anculewicz, Rozwdj
prenumerat gazet i czasopism w
Krolestwie Polskim w latach 1815-
1864, «Kwartalnik Historii Prasy
Polskiej», 1987, 26/4, pp. 5-21,
but there is a very valuable work of
N. Gasiorowska, Wolnosé¢ druku w
Krolestwie Kongresowym 1815-1830,
Warszawa 1916. Therefore, in this
part of the paper, I relied heavily
on the ample Polish secondary
literature in this respect, quoting
and following the works prepared
by the historians of the media and
of the society, such as Zbigniew
Anculewicz, Natalia Ggsiorowska,
Jerzy Lojek or Tadeusz Mencel to
show the far-reaching limitations

124

12

12|

12

12

12

13;

G

[=N

S

9

0

of the freedom of the press, in-
cluding a ruthless censorship. I
am greatly indebted to those au-
thors and their valuable research.
Like the Parrhésia, the pratice of
the free public speech in ancient
Greece, cfr. W. Arlene Saxon-
house, Free Speech and Democra-
cy in Ancient Athens, Cambridge
2005, pp- 9293

It can be remained that “Einkom-
mende Zeitung” of Timotheus
Ritzsch (1614-1678), a printer
from Leipzig, published since
June/July 1650 was the world first
daily newspaper, whereas the
Daily Courant issued in London,
the first British daily newspaper,
was operating since 11.03.1702.
In the following considerations I
will use the so far elaborated his-
torical studies, especially the very
valuable works of T. Mencel.
Lojek, Studia nad prasg cit., p. 99.
The second most populous city of
the Kingdom, Lublin, according
to Jerzy Lojek had 14.000 inhab-
itants, cfr. ibidem.

Cfr. Article 127 and 131 of the 1815
Constitution, for this issue see M.
Mycielski, Rzqd Krdlestwa Polskie-
go wobec Sefmikow i Zgromadzen
Gminnych 1815-1830, Warszawa
2010, pp. 32-63.

T. Mencel, Udziat spoteczeristwa
w  zyciu politycznym  Krolestwa
Polskiego [sejmiki i zgromadzenia
gminne], «Przeglad Historyczny>»
1968, tom LIX, issue 4, p. 659 [as
for the year 1820].

Ivi, p. 647, where he estimates
their
40.000.

Statut Organiczny o Reprezenta-
cji Narodowej, art. 59, Dziennik
Praw Krélestwa Polskiego 1816,
vol. I, pp. 307-308 (the source
also available in the Internet
under:  <http://pbc.biaman.pl/
dlibra/docmetadata?id=4231&-
from=publication>, last accessed
23.10.2017) where in Article 59
concerning the procedure of vot-
ing on a Sejmik it was stated that:
«in this list the voting (person)
himself or if he cannot write, by
the asked person, underlines the

number to be around

13,

3
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name of this candidate, for which
he votes» (in original: «Na tym
spisie podkresla glosujacy badz
sam, badz iezeli pisa¢ nie umie
przez uproszong osobg nazwisko
tego Kandydata za ktérym glos
swoj daie»).

Mencel, Udziat spoteczerstwa cit.,
Pp- 649-653.

Ivi, pp. 649-655.

Very instructive is the informa-
tion provided by Lojek, Studia
nad prasg cit., pp. 102-103, who
quoting the historical data states
that in the year 1829 there were
only 752 students at the Univer-
sity in Warsaw and barely 47 600
persons were benefiting from any
kind of education. Still in the year
1858 approximately 79,3% of the
population of the former provinc-
es of the Kingdom was classified
as total analphabets. To put those
date in a context, in the ancient
Rome the levels of literacy — de-
pending on the province — varied
between 5 and 10%, even though
some authors, especially William
V. Harris, Ancient Literacy, Har-
vard 1991, p. 329 claim that: «cit-
ies may have seen literacy on an
early modern scale, perhaps even
at a level of 30-40% among the
free-born men - though hardly
among the women», cfr. also L.A.
Curchin, Literacy in the Roman
Provinces: Qualitative and Quan-
titative Data from Central Spain,
«The American Journal of Phi-
lology», vol. 116, No. 3 [Autumn,
19951, pp- 461-476.

Lojek (Studia nad prasq cit., pp.
110-112)  excluding  however
technical journals adressed to
the owners of the landestates.
There are nonetheless important
discrepancies as far this data is
concerned: according to Zbigniew
Anculewicz, the total number of
the readers of the informative
press «did not exceed 30-40
thousand» (Anculewicz, Rozwdj
prenumerat gazet cit., p. 5).

Very valuable is the estimation
that the population of Kingdom of
Poland, reaching in the year 1825
8,33 % of that of the Kingdom of
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France, only had access to 2,5% of
the volume of the press printed in
this bourbon monarchy (ivi p. 6)
for his part states that every 28™
inhabitant of the Kingdom was
subscribed to a newspaper.
Gasiorowska, Wolnos¢ druku w
Krolestwie Kongresowym cit., p.
171.
tant part of those newspapers was
subscribed by the French living in
Warsaw.

Out of 156 of all Polish journals
which were published in this pe-
riod altogether, cfr. Lojek, Studia
nad prasq cit., p. 131.

For example "Kronika drugiej
potowy 1819 roku”, issued by Bru-
no Kicinski appeared for 17 days
(starting from 1 July till 17 July
1819 amounting altogether to 7
issues).

Curiously enough, impor-

Cfr. Lojek, Studia nad prasq cit., p.
139.

F. M. Sobieszczanski, Rys histo-
ryczno-statystyczny wzrostu i stanu
miasta Warszawy, Warszawa 1848,
pp- 267-268, with the statement:
«Kuryer tysigce ludzi nauczyt czy-
taé» («Kuryer learned thousands
of people to read»).

E.g. the editors of Pamigtnik War-
szawski explicitely complained
about the high costs of paper:
(Pamigtnik  Warszawski 1820,
grudzien, pp. 538-539) stating
that: «we would gladly lower its
price, if the high price of the pa-
per, both second and first quality,
which we, for the lack of domes-
tic factories, have to import from
abroad, allowed us to do this»
[in original: <«radzibysmy ceng
iego znizyli, gdyby wysoka oplata
papieru, tak poslednieyszego iak
przednieyszego, ktory weigz iezcze
z zagranicy, dla braku fabryk kra-
iowych,
dozwolita nam tego». Cfr. Lojek,
Studia nad prasq cit., p. 128.
Amounting to over 220% of the
price charged by the foreign
newspapers with transports costs
to the Kingdom of Poland includ-
ed, ivi, p. 165.

According to Zbigniew Ancule-
wicz, p. 10 they constituted be-

sprowadza¢ musiemy,
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tween 20 and 50% of the total
costs of each issue of the news-
paper. It is interesting to note
that whereas a yearly subscription
costed between 40 and 8o PLN,
the salary of a minister did not
exceed 6000 PLN, cfr. ibidem.

Ivi, p. 225.

However, it has to be stressed that
following a decision of Duke Con-
stantin in 1830, the censorship
did allow relations about the rev-
olutionary wave which occurred
in 1830 to be published.
Gasiorowska, Wolnos¢ druku w
Krolestwie Kongresowym cit., p.
187.

The first decision concerned pe-
riodical press, the second all pub-
lished works, the third pertained
to the lithography and sketches.
They were sparked by a public
argument following the contro-
versial play in the Warsaw’s Thea-
tre, what led to articles criticizing
the reaction of the government,
which prohibited viewers from
manifesting their discontent,
deemed to be offensive by the au-
thorities in the Kingdom, ivi, pp.
54770-

Ivi, pp. 95-100.

This letter has been interestingly
reprinted in ivi, pp. 315-325 and
included into the database of the
ReConFort project.

Ivi, p. 129.

Ivi, p. 131.

Ivi, p. 190. However Szaniawski
after having established this bu-
reau was not very active himself
and almost all the factual work
was done by thee functionaries of
the bureau: Mr Modest Kosicki,
Mr Wincenty Niepokojezycki and
Mr Lubkowski, in ivi, p. 155. Pre-
viously the censors changed fre-
quently, see in depth on this issue
ivi, pp. 126-129.

For instance, according to ivi,
p- 159 in the year 1823 it were
180,000 Polish zlotych which
were
them in the public budget.

Ivi, p. 165.

It is interesting to note that the
censorship has been repeated-

spent without revealing
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ly criticized by the deputies to
the Polish Sejms, e.g. during the
Sejm 1820 (cfr. Ramotowska,
Leskiewiczowa (ed. by), Sejm Kro-
lestwa Polskiego cit., pp. 70-71,
161], but there can also be en-
countered stances which accept
it. The clearest case of this latter
attitude is the opinion of the Sen-
ate in the year 1825, which stated:
«Senate, bearing in mind the
current circumstances is obliged
to admit that due to the political
reasons this censorship appears
to be indispensable, it feels how-
ever that it has to be will of the
Monarch that it would be admin-
istered with such a caution and
reasonableness that the enlight-
enment of the nation does not
retract as the reason of it [...]».
(ivi, p. 253) In original: «Senat z
uwagi nad okolicznosciami obec-
nymi wyzna¢ jest przymuszony, iz
z powodoéw politycznych cenzura
ta zdaje sie by¢ w czasie terazniej-
szym nieodzowng; czuje jednak,
iz wolg Monarchy by¢ musi, aze-
by ona z takg ostroznoscia i roz-
waga sprawowana byla, izby si¢ z
jej przyczyny oswiecenie narodu
wstecz nie cofato [...]». Maybe
such intimidating tone was relat-
ed with psychological pressure on
the deputies, who had to face the
presance of clerks from adminis-
tration of the Duke Constatine’s
Chancellary, cfr. Przelaskowski,
Sejm warszawski roku 1825 cit., pp.
88,96-97.

Gasiorowska, Wolnos¢ druku w
Krolestwie Kongresowym cit., p. 9.
Ivi, p. 30. However as Gasiorows-
ka rightly points out, it had little
importance, since the majority
of the books were imported from
abroad due to weakness of the
print industry and this censor-
ship was not enforced for every
newspaper.

For an overview of those losses
cfr. K. Konarski, Archiwum Akt
Dawnych w Warszawie, in Straty
Archiwow i Bibliotek warszawskich
w zakresie rekopismiennych Zrodet
historycznych, vol. II, ed. K. Ko-
narski, Warsaw 1956, pp. 82-83.
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Ivi, pp. 82-83.

Konarski, Archiwum Akt cit., pp.
142.

Lojek, Raport z dostrzezeri cenzury
z roku 1823, Rocznik Historii Cza-
sopi$miennictwa Polskiego 1969,
8/3,p.357.

Among the press which has been
an object of the research there
have been ia. the following
newspapers: Kurier Warszawski,
Orzet Bialy, Pamigtnik Warszaw-
ski, Temida Polska, Sybilla Nad-
wislanska, Gazeta Polska, Gazeta
Literacka, Gazeta Warszawska,
Dziennik Wilenski,
Lwowski, Pszczota Polska, Gazeta
Codzienna Narodowa i Obca.
Such as NA. NA, Mowa Sejmowa w
obronie Stanislawa Zamoyskiego
1831 or B. Niemojowski, Obrona
przed Senatem Krolestwa Pol-
skiego 1825.

E.g. NA, NA, Manifest Narodu
Polskiego or NA, NA, Do Rodakow
Bawiacych w Paryzu.

Pamigtnik

E.g. Correspondence between
Adam Czartoryski and Ignacy
Sobolewski form the Crartory-
skich Library or Correspondence
of Prince Drucki Lubecki, ed. by
Smolka, Korespondencya cit.

Such as A. Czartoryski, Memoirs
of Prince Adam Czartoryski, vol. II,
ed. by A. Gielgud, London 1888
or Augustyn Stubicki, Pamietni-
ki z lat 1816-1831, unpublished
source stored in Bibliotheque
Polonaise a Paris, source number:
BPP 4.16.

E.g. F.X. Szaniawski, Kazania przez
X. Szaniawskiego w Warszawie 1819,
vol. II, Kazanie VI.

Such as a treaty written by D.
Dzierozynski, Rzecz o Sgdownic-
twie Naywyzszem, Warsaw 1828.
Such as Bieczynski (ed. by), Sqd
Sejmowy cit.

Including: The Raczynskich Li-
brary in Poznafi, The University
Libraries in Warsaw, Wroctaw and
Poznan.
Available under: <www.sources.
reconfort.eu>.

"Mysli Polaka Konstytucyjnego.
Czes¢ pierwsza”, Orzel Biat 1820,
vol. I, Number 3 [part I] and 6
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[part II]. Let here an opinion of a
contemporary Prot Lelewel about
Orzet Biaty be quoted: «Nadsyta-
no tez wiele artykuléw w rozma-
itych przedmiotach; miano szcze-
g6lniej na uwadze zdroznosci,
niedorzecznosci, naduzycia wtadz
wykrywa¢. Byto to nader skutecz-
nym hamulcem na postgpowanie
urzgdnikéw, a razem uprzedzato
wladze wyzsze o ztem, ktéremu
one zabobiega¢ tym rychlej mo-
glty»> (Lelewel, Prot, Pamietniki i
diariusz domu naszego, ed. Le-
lewel-Friemannowa, Irena Wro-
ctaw-Warszawa-Krakéw 1966, p.
254, in English: «There were also
many articles sent in concering
various issues, especially paying
attention to unmasking indecien-
cies, absurdities and the abuse of
the power. It was a very effective
control instrument for the con-
duct of the clerks, at the same
time it made the higher authorties
attentive to the evil, which they
could prevent earlier»).
According to Fryderyk Skarbek,
the author of this text was Albert
(Wojciech) Grzymata who with
this publication attempted to
«accommodate and popularize in
our country the doctrinal princi-
ples of the French liberalism, so
incompatible with our traditions
and needs», cfr. F.H. Skarbek,
Pamigtniki, Poznan 1878, p. 72 (in
original: «z daznoscig wszakze
przyswojenia i upowszechnienia
w kraju naszym zasad doktryner-
skich 6wczasowego liberalizmu
francuzkiego, tak niezgodnych z
tradycyami i potrzebami nasze-
mi»).

“Mysli Polaka Konstytucyjnego.
Czes¢ pierwsza”, Orzel Biaty 1820,
vol. I, Number 3, p. 44, in origi-
nal: «Jak podczas narad Sejmo-
wych, Urzednicy odpowiedzialni,
nie powinni si¢ podszywa¢ pod
zadnym pozorem pod swigte i
nietykalne stowo Krél, w celu
przepuszczenia tatwiejszego przez
Izby propozycji i projektéw; tak
tez zaden pisarz nie powinien Go
miesza¢ miedzy wtasne zdania».

77 Ivi, Number 6, p. 108, in origi-
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nal: «Sejm jest przeznaczony do
pociagania Urzednikéw do odpo-
wiedzialnosci, do rozwazania czyli
w prawach do ktérych podane mu
sg projekta, nie wystawia si¢ na
uszczerbek szczgscie lub swoboda
mieszkancow».

Ivi, Number 6, p. 110, in original:
«Im silniej odpowiedzialno$¢
Urzednikéw bedzie zapewniona;
tem wigcej przyjaciele swobod
Konstytucja dozwolonych beda
spokojni o ich calos¢, tem wigcej
beda mieli przywigzania do Rza-
du. Przy Sejmie dzielnym, Wtadze
Rzadowe beda czynniejsze, beda
pilnowa¢ si¢ Konstytucji: porza-
dek rzeczy publicznej stanie si¢
niewzruszonym> .

Ivi, Number 6, p. 112, in original:
«Bez odpowiedzialnosci Urzedni-
kéw, odpowiedzialnosé Ministrow
jest tylko urojeniem. Gdyby po-
trzeba zapozywa¢ Ministra Wojny
za uchybienie kazdego Zadnarma
albo Ministra Policji za falszywa
denuncjacje kazdego Policjanta,
wtedy niebytoby pewnosci dla ni-
kogo>».

Ivi, vol. I, Number 6, p. 117. In
original: «I tak, gdy Wiadza wy-
konawcza zapomina si¢ i wscho-
dzi z granic prawem zakreslo-
nych, Krél podtug Artykutu 3o i
47. Konstytucji, pociagga i ja do
odpowiedzialnosci». This idea
strongly resembles the doctrine
of Pouvoir neutre as developed by
B. Constant, cfr. F. Weber, Benja-
min Constant und der liberale Ver-
fassungsstaat, Wiesbaden 2004,
pp- 258-268.

And being for this reason subject-
ed to one of the harshest censor-
ships, cfr. S. Milewski, A. Redzik,
Themis i Pheme. Czasopismienictwo
prawnicze w Polsce do 1939 roku,
Warszawa 2011, p. 42.

Orzel Bialy 1820, vol. I, iss. 4,
p. 70, in original: «bo urzednik
nie ma prawa i niepowinien tam
wolnosci osobistej i mocy przeko-
nania ogranicza¢, gdzie ja ustawy
réwnie Rzad jak Naréd obowig-
zujace, w catej rozciaglosci wybor
czynigcym przyznaty>. It shall be
also added that the vast majority
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of the administrative staff in the
Kingdom had to pass special ex-
aminiatons to be allowed to ex-
ercise public funcktions, cfr. M.
Galedek, System rekrutacji wykwa-
lifikowanych kadr urzedniczych w
konstytucyjnym Krolestwie Polskim,
«Miscellanea Historico-iuridi-
ca» 2014, t. XIII, z. 1, 8. 137.
Letter from 26 and 27.01.1822,
Smolka, “Korespondencja Lubec-
kiego z Ministrami Sekretarzami
Stanu Ignacym Sobolewskim i
Stefanem Grabowskim”, ed. by
Smolka, Korespondencja... cit.,
vol. I, p. 149, in original it stated:
«Przynam nawet, ze mnie si¢ wy-
daje, iz nie nalezy konstytucyjny
budzet uktada¢, poki nie zostang
urzadzone dochody, a ze smut-
kiem tutaj t¢ prawde wyzna¢ mu-
sz¢, iz u nas zadnego podatku ani
dochodu systematycznie urzadzo-
nego nie mamy>.

Themis Polska 1830, vol. VIII, pp.
319-320, in original: «nie daig
rekoymi. W rzadzie reprezenta-
cyjnym wszystkie sprezyny poli-
tyczne, to iest wszystkie wtadze tak
sg utrafione, ze zadna nie moze
si¢ sta¢ narzedziem ucisku. Ad-
ministracya przeto, iako iedna z
tych wladz ma takze swe wedzidto,
ma swoig karnos¢. Wszelkie iey
czyny rozpadaia si¢ na dwa wiel-
kie dzialy: postanowienia kréla,
decyzye ministra: obadwa stoig
pod odpowiedzialno$cia mini-
stra, odpowiedzialnoscig, ktora w
rzadzie konstytucyinym unosi sie
na ksztalt Damoklesowego miecza
po nad kazdym aktem zawiadow-
czym, bo kazdy bez wyiatku, czy
on iest prosto-administracyinym
czy sadowo administracyinym,
iest wyptywem albo rozporza-
dzenia ministra, albo kontrasy-
gnowanego postanowienia kréla.
Tutay wigc iest gwarancya. Jak ig
ubezpieczy¢, iak uczyni¢ mozng i
skuteczna, to lezy po za zakresem
naszego pisma; dosy¢, ze w prawie
iest ona zawarowana>».

Manifest ~ Narodu  Polskiego
uchwalony dnia 20 grudnia 1830
roku przez obie izby sejmowe Kré-
lestwa Polskiego, p. 8, in original:
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«Nadaremnie niektére wladze i
reprezentanci narodu wystawiali
kroélowi obraz nieprawosci w jego
imieniu dopetnianych: nietylko
naduzycia te ukréconemi nie byly,
ale nadto odpowiedzialno$¢ mini-
stréw i wladz rzadowych przez bez-
posrednie brata cesarskiego dzia-
tanie i wtadze dyskrecjonalng jemu
udzielong, zupetnie znikneta».
Source unpublished, retrieved by
the author of this text from AGAD,
the source number: Fonds 391,
sygn. 1252a.

The parts of the texts with ques-
tion marks are illegible. In orig-
inal it stated: <«Rozkazy Kréla
lub przez niego podpisane, gdy-
by si¢ sprzeciwialy Konstytucji
i prawom, nigdy jako od niego
pochodzace uwazanymi bydz nie
moga bo Krél nigdy przeciw Konst
[ytucjil i prawom nie chce. Sg to
zasady wszelkich Konst wyptywa-
ja. Powodem do podobnych Roz-
kazéw jest zawsze falszywe przed-
tozenie Ministra. Minister, ktory
by si¢ powazyl na przetozenie fat-
szywe swoie [?] Kréla do przyjecia
jego opinii naktoni¢ usituja s3 za
to odpowiedzialnymi [beda i ?]
za to po odestaniu Kréla do Izby
poslskiej przed Senatem [Mini-
ster?] oskarzony i przed Sadem
Sej [mowym] sadzonym bedzie».
This the summary of the content
of decision de S.M. 1 emp. Et roi
relativaux observations de la diete
sur le report du conseil d’etat sur
les operations du gouvernement
from 4. September 1818 provided
by Gasiorowska (Wolnos¢ druku
w Krélestwie Kongresowym cit., p.
45), who related it in original in
the following words: <«zakazuje
izhie strofowa¢ postepki rzadu,
czyni¢ mu wyrzuty [...]»>. I should
be added that also in a source
retrieved by the author of this
text from PAN and PAU Library
in Cracow, manuscript number
1620 [microfilm number 1798] in
a statement of minister secretary
of state Ignacy Sobolewski from
23. August 1817, p. 1 we can find
a following formulation: <«[...]
in the first place it was neccesary
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that the chambers strictly limited
themselves within power, which
is given to them in this respect
according to art. 154, of the organ-
ic statue upon the national rep-
resentation. This article does not
empower to criticize the deeds of
the government, to charge it, but
only to express its opinion about
the presentations made to the
Sejm». (In original: «[...] nale-
zato przede wszystkim, azeby si¢
izby $cisle ograniczyty w obrebie
wladzy, jaka im pod tym wzgledem
art. 154, Statutu Organicznego o
Reprezentacji Narodowej wyzna-
cza. Artykut ten nie upowaznia ich
do strofowania postepow rzadu,
nie upowaznia do czynienia mu
wyrzutow, lecz jedynie do wy-
razania zdania swego z powodu
uczynionych sejmowi przedsta-
wien». Yet it has to be stressed
that the author of this text who
had been reseraching in AGAD
and had access to the digitialsied
version of I Rada Stanu Krélestwa
Polskiego, AGAD Fonds 184, sign.
251, unfortunately did not find the
source in the place where it was to
be supposedly located according
to Ramotowska,
(ed. by), Sejm Krolestwa Polskiego
cit., p. 148.

These protocols are available in
the Internet at the websites of
Lower Silesian Digital Library:
www.dbc.wroc.pl, last accessed:
23.10.2017.

It has to be stressed that this lib-
eral oppostition was based on di-
rectly uptaking the ideas of Benja-
min Constant and did not develop
own political program, cfr. in this
respect H. Wigckowska, Opozycja
liberalna w Krolestwie Kongreso-
wym 1815-1830, Warszawa 1925, p.
166, who stated: «in the society
itself there was no clear political
thought» [in original: «W samem
spoteczenstwie nie bylo jasnej my-
$li politycznej» with whom I fully
agree. Maybe the proof for it is an
article reprint of the speech held
by P. Courvoisier, a French dep-
uty discussing the draft of the law
upon the ministerial responsibil -

Leskiewiczowa
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ity on 25™ March 1819, published
in Gazeta codzienna narodowa y
obca 1819, issue 158, pp. 1-2 (in-
cluded also in the database of the
project). Apart from quotations
from this speech there is neither
an editorial commentary nor any
published letters of the readers
referring themselves to this ques-
tion.

Dyaryusz Seymu Krélestwa Pol-
skiego 1818, vol. III, Warszawa
1818, p. 51, in original: «obowigz-
kiem iest naszym, zwérci¢ uwage
Izby na daznos¢ Antykonstytucyj-
ng Ministréw J.K. Mosci, na wie-
lorakie pogwatcenie Konstytucyi,
przywileiéw Ludu i Seymu>».
Ibidem, in original: <«Zaniesmy
wigc do Tronu Nayia$nieyszego
PANA, czy to w formie przetoze-
nia, czy tez wedlug Artykutu 157
Statutu Organicznego o repre-
zentacji w formie zaskarzenia
ministréw, te cigzkie uchybienia
przeciw Konstytucji». Nonethe-
less, this voice remained futile.
As the basis for the ensuing quo-
tations I treat the edition: Sejm
Krolestwa Polskiego o dziatalno-
$cirzadu i stanie kraju1816-1830,
Ramotowska, Leskiewiczowa
(eds. by), Sejm Krdlestwa Polskiego
cit. It is worth highlighting they
were formulated separately by the
Sejm and Senate.

Sejm Krélestwa Polskiego o
dzialalnosci rzadu i stanie kraju
1816-1830, Ramotowska, Leskie-
wiczowa (ed. by), Sejm Krolestwa
Polskiego cit., pp. 57-58, in ori-
ginal polish legal version: «Izba
Obrachunkowa ta raza nie do-
starczyta Sejmowi wiadomosci o
rezultatach i pozytkach prac swo-
ich [...] spodziewa¢ si¢ trzeba, ze
w przeciagu czasu, ktéry uptynie
do przysztego Sejmu, potrafi ona
zapewne zaleglosci swoje utatwic i
[...] przychodzi¢ bedzie w pomoc
izbom sejmowym w tym waznym
ich zatrudnieniu kontroli wszel-
kich dochodéw i rozpoznawaniu
prawnego ich uzycia».

Sejm Krélestwa Polskiego o
dzialalnosci rzadu i stanie kraju
1816-1830, Ramotowska, Leskie-
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wiczowa (ed. by), Sejm Krolestwa
Polskiego cit. p. 58, in original it
sounded: «Nie, zaiste wszyscy
réwnie pragniemy $wietosci Kon-
stytucji, lecz wszyscy uczemy si¢
jej dotad; bladziemy przez brak
wprawy i przez nieswiadomos¢.
Dopiero jak si¢ w nig wdrozym,
kiedy wszystko wejdzie w swoje
karby, kiedy doswiadczenie wska-
ze bledyi dowiedzie, jak rzeczy is¢
mogg i powinny, wéwczas mowig:
urzegdnik publiczny stanie si¢
istotnie winnym, kiedy przeciw
Konstytucji postapi, bo to prze-
stepstwo chyba juz umyslnie po-
petnit i z zupeing wiadomoscia, ze
zle czyni. [...] A chociaz z jednej
strony niestusznie bytoby admi-
nistracja i ministréw za uchybie-
nia przepiséw Konstytucji pod
surowos¢ praw podciagaé, z dru-
giej atoli najwinniejszym okazat-
by si¢ Senat, gdyby dostrzegwszy
zboczenia nie uwiadomil o nich
Tronu, bo takim jedynie postepo-
waniem Konstytucja prawdziwie
si¢ zagruntowac¢ moze> .

Sejm Krolestwa Polskiego o
dziatalnosci rzadu i stanie kraju
1816-1830, Ramotowska, Leskie-
wiczowa (ed. by), Sejm Krdlestwa
Polskiego cit. p. 59, in original:
«Pozostaje nam na koniec ob-
réci¢ uwage Kréla i dobroczyncy
naszego na opuszczenie jednego z
kardynalnych przepiséw Konsty-
tucji, opuszczenie, ktore w innym
czasie i innych okolicznosciach
wing by ministrow do wysokiego
podniosto stopnia, a tym jest: iz
zaden z nich nigdy dekretéw Naj-
jasniejszego Pana nie kontrasy-
gnuje mimo wyraznego nakazu
Konstytucji w art. 47 i wbrew ca-
temu duchowi reprezentacyjnego
rzadu, ktorego wegielna zasada
jest  odpowiedzialno$¢
Strow>».

Sejm Krolestwa Polskiego o
dziatalnosci rzadu i stanie kraju
1816-1830, Ramotowska, Leskie-
wiczowa (ed. by), Sejm Krolestwa
Polskiego cit. pp. 60-61, in ori-
ginal: «Nie masz znaczniejszego
urzadzenia ministréw, nie masz
odmawiania wazniejszym pety-
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cja sejmowym, ktére by nie byto
okryte tym $wietym imieniem. Ile
ten spos6b jest naturze monar-
chii konstytucyjnej przeciwny, jak
jest zagrazajacy wolnosci obrad
naszych, kazdemu jasno. [...].
Madrze bardzo Ustawa Konstytu-
cyjna miedzy monarchig a ludem
postawita ministréw, aby byli
puklerzem monarchy we wszyst-
kich politycznych zatargach; Rada
Stanu stawia tutaj imi¢ monarchy
migdzy ludem a ministrami, jak
by do monarchy nalezato by¢ pu-
klerzem ministrow swoich. Krélw
rzadzie konstytucyjnym nie dzia-
fa, tylko przez ministréw swoich.
[...] Osoba polityczna monarchy
jest miana za doskonatg, krol nie
moze chcie¢ ztego, nie moze o
niem pomysle¢. Jezli porzadek
jest zgwatcony przez wykonywanie
wladzy, prawo $ciga ministra. Jez-
li porzadek jest zgwatcony przez
wykonywanie wladzy, prawo $ciga
ministra. [...] Na c6z by si¢ zda-
ta odpowiedzialnos¢ ministréw,
gdyby ci mogli swoje antikonsty-
tucyjne, opinie $wigtoscia osoby
krolewskiej zastoni¢. Kiedy mi-
nistrowie zastaniajg si¢ imieniem
krolewskim, wtenczas Sejm jest
przymuszony albo ugia¢ sie przed
wladzg absolutna, albo walczy¢ z
wladza nietykalng. Smutna alter-
natywna!».

Cfr. B. Constant, On the respon-
sibility of ministers in: Political
Writings, ed. by B. Fontana, Cam-
bridge 2003, pp. 234-235. and
237: «The prosecution of minis-
ters is, in practice, a trial between
the executive power and the pow-
er of the people. [...] The repre-
sentatives of the nation, called
to watch over the use of power
and the acts of public adminis-
tration, more or less informed
about the details of negotiations
since the ministers are obliged to
report to them about these when
they are concluded, may appear
as well-qualified as the peers to
decide whether the ministers
deserve approval or blame, indul -
gence or punishment. [...] The
monarch is in a separate, sacred
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precinct. Your concerns, your
suspicions, must never touch
him. He has no intentions, no
weakness, no connivance with his
ministers, because he is not really
aman but an abstract and neutral
power above the storms».

Sejm Krélestwa Polskiego o
dziatalnosci rzadu i stanie kraju
1816-1830, Ramotowska, Leskie-
wiczowa (eds. by), Sejm Krdlestwa
Polskiego cit. p. 179, in original:
«Skoro tylko na zesztym Sejmie
wniesione bylo zyczenie, aby sto-
sownie do art. 47 Konstytucji i
postanowienia opatrzone bywaly
podpisem ministréw, natych-
miast pilne tego prawidta zalecit
wykonanie. Jedno tylko zboczenie
od tej gléwnej zasady dostrzec sig
dato przez mylne poswiadczenie
postanowienia z dn. 16 lipca 1819
r. podpisem nie ministra, lecz
Rady Stanu, przeciwko artykutowi
47-wi73 Konstytucji [...]».

In might be interesting to quote
the memoirs of the deputy to that
Sejm, Prot Lelewel, who stat-
ed: «Sejm started with violence
and the violent manifestations
during it, intertwined with dis-
traction [...] exasperated more
than soothed the minds of those
who could feel their humiliation,
the humiliation of the nation».
[In original: «Sejm przez gwalty
rozpoczety i gwaltowne manife-
stacje w ciagu jego, przeplatany
dystrakcjami [...] jatrzyt wigcej,
anizeli lagodzit umysly tych, co
czu¢ umieli ponizenie swoje,
ponizenie narodu» (I. Lelewel-
-Friemannowa —ed. by — Prot, Pa-
mietniki i diariusz domu naszego,
Wroctaw-Warszawa-Krakow
1966, p. 277).

Sejm Krélestwa Polskiego o
dziatalnosci rzadu i stanie kraju
1816-1830, Ramotowska, Leskie-
wiczowa (eds. by), Sejm Krolestwa
Polskiego cit. p. 221, in original:
«Nie zawsze wprawdzie ksigze
minister chwytat si¢ $rodkéw,
ktére by mu wskazywaé powinny
$cista rozwaga Konstytucji, posza-
nowanie praw i wtasnosci prywat-
nych i dobra wiara, ktéra cecho-
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wa¢ powinna wszystkie czynnosci
rzadu».

Ivi, p. 281, in original: «Z moc-
nym podziwieniem  dostrze-
glismy, iz Rzadowa
Sprawiedliwosci  dopuscita  sig¢
pogwatcenia artykutéw 138 i 139
Karty Konstytucyjnej przez do-
wolng bez wyroku dyscyplinarne-
go translokacje sedziow>.

Ivi, p. 284. They stem from the
remarks of the Deputies Cham-
ber on the Sejm in the year 1830.
In original: «Co za sprzecznosc!
To Rada Stanu i ministrowie, z
uchybieniem obowigzkom swo-
im, nie zajmuja si¢ rozwinigciem
artykutéw Konstytucji, gdzie ono
wyraznie jest przepisane, a chca
rozwija¢ to, do czego prawa nie
majg, z ujma atrybucji prawodaw-
czej sejmowym izbom stuzacej

Komisja

wladzy, z narazeniem najdrozych
swob6d narodowych!>.

It should be "art.”, quoted as in
original.

Ivi, pp. 294-295 (remarks of the
deputies’ Chamber), in original:
«[...] nie moga komisje Wasze
pomingé¢ naduzy¢ i postgpowania
nadzwyczajnego, jakich dopuscili
si¢ ministrowie przy zatrzymaniu
instrukcji sprawy o o zbrodnie
stanu obwinionych, ktérzy péz-
niej przez wyrok Sadu Sejmowe-
g0 za niewinnych w tym zarzucie
uznanymi zostali, a jednakze w
skutku dzialania nieprawnego,
whbrew uroczystym zargczeniom
wspaniatomyslnie nam danej i
przez nas z wdzigczno$cig przy-
jetej Konmstytucji nastapionego,
kilkoletnie wigzienie
wycierpieli. Jaki okropy przyktad
nietrzymania si¢ $cisle prawidet
Konstytucji, ktére nam najdroz-
sze dobro cztowieka, wolno$c oso-
bista zareczaja. Nie moze tu stuzy¢
na usprawiedliwienie ministréw,
iz dotad [w] mysl art. 159 Statu-
tu Organicznego o Reprezentacji
Narodowej nie mamy postano-
wionego przez osobne prawo spo-
sobu postgpowania w podobnych
sprawach, gdy z jednej strony,
jezeli projekt w tym przedmiocie
na Sejmie r. 1820 podany, przyjety
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nie zostat, powinnoscia byto mi-
nistréw wniesienie takowego na
Sejm 1825 r., co nawet na ten Sejm
nie nastapito, z drugiej strony
zadne prawo, chocby one na Sejm
wniesione i przyjete byto, nie mo-
glo, w mysl 8 go Konstytucji nara-
za¢ swob6d narodowych, gdy, jak
si¢ powyzej dowiodlo, zargczenia
te, wolnosci osobistej dotycza-
ce si¢, Sejm nawet $ciesnia¢ ani
zmieniac nie jest mocen. 4. Krzy-
czacym jest jeszcze naduzycie, ja-
kiego si¢ wzgledem oddanych pod
Sad Sejmowy dopuszczono, gdy
wstrzymano publikacja i egzekuj-
ca wyroku sejmowego, a co wigcej
obwinionych z kraju wywieziono,
zgwatcono wige § 138 Konstytu-
cji, niepodleglos¢ sadownictwa
stanowiacy, dalej § 139 — gdy tym
sposobem wplyw wiadzy mini-
sterialnej na sady rozciggniono
[.]».

Ivi, pp. 328-329, in orginal:
«Wprawdzie art. 162 tejze Kon-
stytucji stanowi, iz pierwszy bu-
dzet dochodéw i wydatkow bedzie
urzagdzonym przez krola, lecz ilez
od r. 1815 jest budzetéw przez
Najjasniejszego Pana zatwierdzo-
nych, wszak co rok jest przez Rade
Stanu pod zatwierdzenie Najja-
$niejszego Pana budzet przedsta-
wiony, a wigc ten artykut juz jest
zupetnie wykonany, wigcej nawet
Rada Stanu juz jego naduzyla,
przedstawiajac 14, budzetéw pod
[...]
Rada Stanu juz nie moze zadne-
go budzetu pod zatwierdzenie
krélewskie przynosi¢ bez oczy-
wistego zgwalcenia Konstytucji, a
szczegOlniej art. 91, 93 1162. [...]
komisje sejmowe [...] mniemaja
oraz, iz Sejm niniejszy powinien
podac petycja do Najjasniejszego
Pana, w ktérej nalezy wystawié,

zatwierdzenie krolewskie.

iz art. 162 jest juz wykonany, iz
zaden budzet oprécz konstytucyj-
nego, przez izby uchwalonego, nie
moze mie¢ miejsca bez wyraznego
zgwaltcenia tej Karty Konstytu-
cyjnej, ktéra tak uroczyscie przez
kréla i naréd w obliczu Boga za-
przysigzong zostata».

Ivi, p. 331. In original: «Mini-
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ster spraw wewnetrznych i policji
uczynit uktad z Bankiem Polskim
[...] Nie wchodzac w sam uklad,
to minister w takiej ugodzie wy-
raznie zgwalcit Konstytucje, gdyz
ta stanowi, iz budzet przychodu
trwa dwa lata, jakze minister mogt
na 16 lat robi¢ podatku przezna-
czenie?>». The same criticism has
been repeated by Senate, which
stated that “Commission for in-
ternal Affairs crossed the limits of
its power (cfr. ivi, p. 414).

Ivi, p. 430, in original: «Art.
106 Konstytucji wyraznie posta-
nawia, ze raporta Rady Stanu z
corocznych czynnosci rzadu wraz
z rachunkami sktadane beda w
Senacie. [...] Szczegotowe wy-
kazy kazdego wydzialu rzadowe-
go, rachunki takiez kazdej gatezi
stuzby publicznej postawityby nas
w moznosci osadzenia najbez-
stronniej [tak jakby$my chcieli]
i gorliwych staran ministréw, i
przeszkod, ktérymi usprawiedli-
wiajg si¢ czasem niepowodzenia
lub zwloki».

The basis for the following con-
siderations will be the Dziennik
posiedzen Izby poselskiéy w czasie
seymu Krolestwa Polskiego w roku
1820 odbytego, Warszawa 1820,
also available under: <https://ba-
bel.hathitrust.org/cgi/pt?id=n-
yp-3343305157214.1;view=1up;se-
q=374ssize=175> [last accessed
9.9.2018]. It has to be taken into
account that this diary has been
heavily censored and does not
represent the entire breath of its
debates.

Dziennik posiedzen Izby posel-
skiéy w czasie seymu Krélestwa
Polskiego w roku 1820 odbytego,
Warszawa 1820, part I, p. 55, in
original: «znayduige, ze w zad-
nym Rzadzie Osoba Monarchy
nie iest tyle $wigta, ile w Konsty-
tucyyjnym, gdyz w rzadzie swym
Monarcha nie myli si¢ ani btadzi,
radzil, aby przez nalezne Usza-
nowanie Tronowi, w dyskusyach
miedzy Reprezentantami a Rada
Stanu, wzgledem dzieta przez Nig
utworzonego,
$wictey Osoby Nayiasnieyszego

nie wspominali
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Pana». The name of the speaker
is not mentioned in the Sejm’s
Diary and it is unknown.

Ivi, part I, p. 73, in original: «Ar-
tykuly 458-472-473-473 odpo-
wiedzialnos¢ Ministréw 116tym
Artykutem Konstytucyi zareczona,
do Organizacyi Sadu Seymowe-
go odsylaigce, pozbawiaig kray
tey naydrozszey rekoymi swobod
Narodowych, bez ktérey najlibe-
ralnieysza Ustawa na nic si¢ nie
przyda, iezli Minister bedzie mégt
bezkarnie dokona¢ to, czego sobie
Panujacy sam odméwit» .

Ivi, part I, pp. 99-100, in orig-
inal: «Artykut 16 karty Konsty-
tucyiney,
druku [...] prawo przeto takowe,
przed ktérem w kraiu wolnym
wszyscy, a Ministrowie nayprzéd,
korzy¢ sig powinni [...]».

zapewniaigc wolno$é

Ivi, partII, p. 132, in original: «we
wszystkich Panstwach reprezenta-
cyinych Rada Stanu i Ministrowie
sg puklerem miedzy Krélem a
Narodem” [...] gdy we wszystkich
reprezentacyinych,
Rada Stanu i Ministrowie sg pu-
klerzem migdzy Krélem a Naro-
dem, u nas przeto Krél migdzy
Narodem a Rada Stanu nie moze
bydz puklerem>».

Ivi, part I, p. 262, in original:
«[...] prézny poped oppozycyi
nie uniesie zapewne nikogo z Re-
prezentantéw, gdy Rada Stanu zo-
stawa¢ zechce w $wigtym obrebie
Konstytucyi, a iezeli Ministrowie
beda Konstytucyinemi, cata Izba
Poselska stanie si¢ Ministeryal-
na».

Panistwach

Ivi, part I, p. 172.

Ivi, part I, pp. 307-308, in orig-
inal: «Urzednik o przestepstwo
obwioniony, bedzie przez Izbe
Poselskg oskarzony a za posrzed-
nictwem Rady Stanu, przez Kréla
pod Sad Senatu oddany> .

Ivi, part I, pp. 309-310, in origi-
nal: «[...] dwa artykuly, miano-
wicie ieden art. 116 Konstytucyi
drugi art. 157. Statutu organiczne-
go s3 z sobg w wielkiey sprzeczno-
$ci [...] posrednictwo w tym ied-
nak wzgledzie Rady Stanu miedzy
Krélem a Narodem uwazat bydz
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sprzeciwiaigcem si¢ powadze Izby
i dobremu porzadkowi».

Ivi, part I, p. 310, in original:
«[...] posrednictwo takie sprze-
ciwia si¢ powadze Izby; wysta-
wuigc sobie bowiem Wiadz¢ Kon-
stytucying nieiako z dwoch ciat
ztozona, to iest z Kréla i Narodu,
Rade Stanu ktéra iest rada krola,
nalezy koniecznie nizsza od Naro-
du uwaza¢; przez wzglad przeto na
godnos¢ Kréla i narodu, Rade Sta-
nu do posrednictwa miedzy Tro-
nem a Izbg poselska przypuszcza¢
nie wypada». The same view has
been presented by deputy Walch-
nowski, ivi, p. 369.

It is clear from the final state-
ment of this deputy that it «shall
be permissible for the Chamber
to directly charge the clerks be-
fore the competent Court of the
Senate», cfr. ivi, part I, p. 311 [in
polish language version: <«aby
stosownie do ducha Konstytucyi
i Jey Art. 116 dozwolonem bylto
Izbie wprost oskarza¢ urzgdnikow
przed Sad wasciwy Senatu»].

Ivi, part I, p. 312, in original:
«Méwea w tym wzgledzie zadne-
go nie znaydowal przepisu». The
speaker mentioned here is the
Deputy Koztowski from the Ploc-
kie region.

Ivi, partI, p. 313, in original: «art.
157 Statutu o Reprezentacyi Naro-
dowey znaydowal zupetnie nieod-
powiadaigcym zamiarowi Konsty-
tucyinemu., [...] niezgadzal si¢
bynaymniey, aby posrednictwo
Rady Stanu w przesytaniu zaskar-
zen bylo uzytecznem>.

Ibidem, and for this reason he re-
jected the project as inconsistent
with the Constitution.

Ivi, part I, p. 315, in original:

«odpowiedzialno$¢  Ministrow
naypewniejsza swoboéd Narodo-
wych iest rekoymig>».

Ivi, part I, p. 316, «tam ani Krol,
ani Naréd, a tym mniey my iego
Reprezentanci stanowi¢ moze-
Iny>>.

Ivi, part I, p. 317, in original:
«Izba Poselska ma réwne prawo
zaskarzenia ich w Senacie».

Ivi, part I, p. 318, in original:
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«sprzeciwia si¢ zupetnie art. 116
Ustawy Konstytucyiney, w ktérym
zadney o posrednictwie Rady Sta-
nu nie masz wzmianki».

an opposite
stance that Wicenty Niemo-
jowski, this deputy (Dembowski)
stressed that «this very project
prescribes the means to achieve
such responsibility, which was
expected in vain for the lack of
legally determined way of conduct
for the last five years» (ivi, p. 320:
«proiekt ten wlasnie przepisuje
srodki, do osiggniecia tey odpo-
wiedzialnosci, ktéra przez pigé
lat na prézno byta oczekiwang dla
braku wskazanego prawem spo-
sobu postgpowania»). He further
stressed that <«renouncing the
intermediary of the king would
overthrow the infallibility of the
ruler, whose person is above
all the storms and who cannot
be attached to the Ministers if
they were infringing [the legal
order]» (ivi, p. 321: <opuszcze-
nie posrzednictwa Krélewskiego
obalatoby nieomylnos¢ Panuia-
cego, ktérego osoba jest wyzsza
nad wszystkie burze i niemogaca
bydz przywigzang do Ministréw,
gdyby byli wykraczaigcemi») and
further added that the accusa-
tions of the Ministers, as being
made publically, «cannot be sup-
pressed by the State Council»,
ivi, p. 322: «[...] przez Radg¢ Stanu
przyttumionemi bydz nie moga”]
and that even if the State Council
would make opinions in this re-
spect, “nothing detrimental could

Taking however

result from it since the Senate
considers the charges and decides
over it” [Dziennik posiedzen...:
“nic stad szkodliwego wyniknaéby
nie mogto, skoro Senat zaskarze-
nia rozstrzgsa i rozstrzygal».
Deputy Wincenty Niemojowski,
ivi, part I, p. 344: «Odpowie-
dzialnos¢ ministrow nie tylko
broni praw Ludu, lecz iest oraz
naymocnieyszg tarcza Panuigcego,
zabezpiecza Jego spokoynos¢, i za-
pewnia Jego stawe>.

The view that art. 157 is incom-
patible with the Constitution was
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expressed i.a. by deputy Szotowski
[ivi, p. 327].

Ivi, part I, p. 324, in original:
«Senat miat prawem przepisang
drogg, ktora do wymiaru sprawie-
dliwo$ci w tak gtéwnych przestep-
stwach prowadzi».

Ivi, part I, pp. 325-326, in orig-
inal: «naywicksza [...] na prze-
kraczaigcych Ministrow karg iest
onych na zadanie Narodu oddale-
nie».

Ivi, part I, p. 329.

Minister Mostowski, ivi, part
I, p. 342, in original: «obecna
chwila moéwit: iest chwilg dobiia-
nia si¢ Ludéw o swobody swoie, o
to, co zowiemy Konstytucya” and
.powinnismy da¢ z siebie wzér
umiarkowania» .

Minister Mostowski, ivi, part I,
p- 349, «gdzieindziey, dlatego ze
wymagano za wiele, postradano
posiadane swobody>.

Ivi, part I, p. 352, where the dep-
uty stated: <Article 57 of the Con-
stitution, stating: “that those reg-
ulations, which pertain to putting
clerks on trial shall be executed
immediately” — is a sufficient
and satisfying guarantee that the
smallest procrastination cannot
take place» [in original: «Arty-
kut 57 Konstytucji mowige, “Ze
te postanowienia, ktére si¢ tycza
oddania pod Sad urz¢dnikéw nie-
zwlocznie wykonywanemi beda”
— jest nader dostateczna i zaspo-
kaiaigca rekoymia, ze naymniejsza
zwloka mieysca mie¢ nie moze».
By the way, it has to be remarked
that reference to article 57 is a
printing error, since it in fact it
is article 75 of the Constitution
which addresses this issue. Other
deputies pointed to the fact that if
the government did not want any
responsibility, it would not pres-
ent a project in this respect, cfr.
deputy Krasinski, ivi, p. 361.

Ivi, part I, p. 356, in original:
«przyigcie tego proiektu uwolni-
toby Ministréw od odpowiedzial-
nodci [...] w krajach, w ktérych
Ministrowie Monarchom tylko s3
odpowiedzialnemi, tam ich nad-
uzycia i zta Rada pospolicie kara-
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nemi nie bywaig».

Ivi, part I, p. 357, in original:
«Artykut ten naywazniejsza na-
rodu prerogatywe obeymuie: bo
zastania go od wszelkiej samowol-
no$ci Wiadzy Administracyiney».
Ivi, part I, p. 364, in original: «w
wykroczeniach wyzszych urzedni-
koéw i w razach zgwatconej Konsty-
tucyi, wyrokowa¢ maig».

Deputy Wierzbowski, ivi, part I,
p- 375, in original: «prézna iest
obawa utracenia odpowiedzialno-
$ci Ministrow, bo Monarcha czuly
i troskliwy nie spusci z bacznosci,
aby wykroczenia wyzszych urzed-
nikéw bezkarnie nie uchodzity».
The charge that the project did not
include such persons was brought
about by deputy from Warsaw, Mr
Linde. Eventually however the
view prevailed that the project
respected the meaning of the art.
82 of the Constitution, cfr. the
speech of L. Plater, ivi, part [, p.
377

Ivi, part I, p. 391.

Ivi, part II, p. 14, in original: «o
Kontrasygnowanie
Rzadu przez samych Ministréw
z wylaczeniem Radzcow Stanu,
takowe w zastepstwie Ministrow
podpisujacych».

Ivi, part II, p. 64, in original:
«Poset Powiatu Kaliskiego Nie-
moiowski, oswiadczyl: ze sklada
zaskarzenie u Laski przeciw Mi-
nistrowi Obrzedéw Religiynych i
Oswiecenia publicznego Potockie-
mu i Radey Stanu Staszicowi o za-
kontrassygnowanie postanowien

postanowien

administracyinych z dnia 22. Maia
i16 Lipca 1819 roku, podciagaia-
cych pod cenzure naprzéd pisma
peryodyczne, a nastgpnie wszyst-
kie inne bez wyiatku dzieta>».

Ivi, part II, p. 66. The statements
of the Marshall appear to be also
relevant in the view of the fact that
he confirmed that it happened
here for the first time, in original:
«Marszalek po nieiakiem zasta-
nowieniu si¢ oswiadczyb>.

Ivi, part II, p. 67. As the result of
it we do not have information how
this debate looked like.

The reasons for such a situation
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were possibly diverse: on the one
hand the very formulations of art.
157 posed an obstacle to debat-
ing such motions freely, as they
could be proceeded only after all
the previous agenda had been ac-
complished — what was combined
with the temporal limitations of
the Sejms, which according to
the Constitution shall not last for
more than 3o days (cfr. art. 87 of
the Constitution), secondly, the
intimidating effect of the pres-
ence of tsar, whom the majority
of the deputies feared to offend,
like was the case in the year 1825,
played its role.

Protokut posiedzen Izby Posel-
skiej z miesigca Czerwca 1830
roku, Warszawa 1831, p. 3o1. In
this last case it concerned not the
ministers, but the senators who
were part of the Sejm’s delegation
responsible for collecting evi-
dence during the Sad Sejmowy, cf.
considerations above.

Ibidem.

A closer analysis of this debate has
not been conducted so far, a brief
reference to it has only been made
by Witkowski, Uwagi o urzedzie mi-
nistra cit., p. 262.

Deputy Stanistaw Jezierski, Pro-
tokul posiedzen Izby Poselskiej
cit., p. 302, in original: «Nie-
uniewinniajgc bynajmniej oskar-
zonego, wolno si¢ zastanowié,
czyli skarga ta onawiajac rang w
sercu Najjasniejszego Pana, wig-
cej ztego niz dobrego nie przy-
niesie». It was echoed by deputy
Swiniarski, ibidem: «Yet the accu-
sations, no bringing any success,
by a sad recollection would only
irritate the heart of the king, so
in my view it would be better to be
silent of that», in original: «lecz
bez zadnego pozostawszy skutku,
smutnem wspomnieniem roz-
draznityby tylko serce Najjasniej-
szego Pana; mojem przeto zda-
niem: lepiejby je przemilcze¢> .
Deputy Szymkiewicz, ibidem, in
original: «wypada, abysmy w na-
radach naszych ostroznie dziatali,
Ostrzegam Izbg!».

Sejm Marshall, ibidem.
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Ivi, p. 303.

Deputy Swidzinski, ivi, p. 303.
Deputy Ledéchowski, ibidem.
Deputy Swidzinski, ivi, p. 305.
Deputy Grabezewski, ivi, pp.
304305, who highlighted the
fact that the «very begining of the
voting [upon the motion] will be
a punishment for Woznicki», in
original: «Zadamy, aby dowody
byly ztozone, nim przystapimy do
wotowania. Samo bowiem przy-
stapienie do niego, bedzie kara dla
Woznickiego».

Deputy Swidzinski, ivi, p. 305, in
original: «jest nadto czyni¢ sobie
igraszke z prawa” and ,jest to do-
wolnym domystem wyzuwaé Izbe
z niewatpliwego prawa skarzenia

urzgdnikow>» .
Deputy Ledéchowski, ibidem.
Deputy  Szaniecki, Deputy

Ledéchowski, ivi, p. 304.

Deputy Ledéchowski, ibidem.
Deputy Grabaczewski, ibidem.
Deputy Gustaw Matachowski,
Deputy Ledéchowski, ivi, p. 302,
in original: «i jak na nieszczgscie
przyzwyczajeni jesteSmy widzie¢
prawa nasze przestgpowane przez
Ministrow, nigdy zaiste niewidze-
lismy tak waznego przekroczenia,
jakiego si¢ dopuscil oskarzony
Woznicki».

Ivi, p. 307.

Ivi, p. 308, in original: «}atwo jest
pod sad odda¢ i usuna¢ ministra,
ale nie tatwo jest go zastgpi¢>.
What is absolutely surprising is
the fact that Mr Szaniecki goes so
far as to say that Prince Lubecki
indeed did infringe the Con-
stitution, but «he did it for our
benefit> (ivi, p. 309, in original:
«ksigze minister zgwalcit zasady
konstytucji dla naszego dobra»).
Very interesting is also a com-
ment made by Mr Postuzynski
that «not the substantial evidence
forms the principle of the accusa-
tion, but the public opinion and
it has not condemned the prince
minister» (ibidem, in original:
«nie materialne dowody stano-
wig zasadg oskarzenia, lecz opinia
publiczna, ta niepotepita ksigcia
ministra»).

267

268

269

270

271

272

273

Like the deputy Biernacki, ibidem,
concluding that: «this minister
has manifested indifference to-
wards the Constitution by signing
decrees which are totally contrary
to it: this is the act upon which the
Chamber shall judge», in orig-
inal: «[...] minister ten okazat
obojetnos¢ swoje dla konstytucji,
podpisujac dekreta zupelnie jej
przeciwne, to jest czyn, ten sadzi¢
o tem Izba radzi¢ powinna».

Ivi, p. 311. In conclusion of his
motion Sottyk stressed that the
behavior of minister Grabowski
constituted a crime according to
art. 97-99 of the 1818 Criminal
Code, in original: <«nikt, nawet
sama prawodawcza wiladza nie
moze zmienia¢ zasadniczych zare-
czef konstytucji, takie zargczenie
obejmuje art. 16, zapewniajacy
wolno$¢ druku>.

Ivi, p. 313, in original: «Mini-
ster Grabowski, nie pozbawit nas
wolnosci druku, bosmy jej przed
kontrassygnacja powotanego tu
postanowienie nie mieli».
Deputies Kaczkowski and Bier-
nacki, ivi, p. 314, in original:
«wina jest zawsze wing i poszu-
kiwang zawsze by¢ powinna” and
further ,minister powinien po-
stgpowac drogg konstytucyjna, je-
zeli zas jej si¢ trzymac nie cheg lub
nie moze sumiennie post¢pujac
od urzedowania w tenczas usunaé¢
si¢ winien».

Ivi, p. 315, in original: «skarga
podana przez posta powiatu Kali-
skiego bez decyzji pozostata» .
Cfr. e.g. ]J. Kahn, Federalism,
Democratization, and the Rule of
Law in Russia, Oxford 2002; W.
Graf Vitzthum, Recht in Russland,
«Juristenzeitung» 2017, (18), pp.
853-858. It is not the objective of
this study to dwell into the broad
topic of the Russian attitude of law
as awhole, an issue surely requir-
ing a separate monumental work,
but to make some generalizing re-
marks in the light of the facts that
have been observed above.

Cfr. L. de Hartog, Russia and the
Mongol Yoke: The History of the Rus-
sian Principalities and the Golden
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Horde, 1221-1502, London 1996.

I personally consider to be very
informative a view presented by
A. Yanov (The origins of Autocracy:
Ivan the Terrible in Russian Histo-
1y, London 1981, pp. 91-92) that
there existed a decisive difference
between «Oriental despotism of
Western Europe» and the Rus-
sian case as those firsts did not:
«know the fundamental facts of
serfdom and universal service».
Ivi, pp. 101-102, W. Zimmerman,
Ruling  Russia:
ism from the Revolution to Putin,
Princeton 2014, pp. 1-8.

Quoted after Gasiorowska, Wol-
nosé¢ druku w Krolestwie Kongreso-
wym cit., p. 2, in original: «Mo-
narcha nie uwaza bynajmnie;j
dobrodziejstw, jakiemi kraj ob-
sypal, za nieodwotalne; urzadze-
nie Krélestwa traktuje jako obo-
wigzujace dla narodu, lecz nie dla
siebie; w umowie nadanej swym
poddanym jest sedzig i strona;
zobowiazania wypetia¢ bedzie o
tyle jedynie, o ile w swej madrosci
uzna je za zgodne z dobrem naro-
du».

I provide this information ac-
cording to Przelaskowski, Sejm
warszawski roku 1825 cit., pp. 75-
79, who refers himself to a very
valuable, yet unavailable to the
author of this text article of Pisa-
rewskij, Iz istorii Carstwa Polskago
pri Aleksandre I, Naucznyje Izwie-
stija, Smolensk 1926, pp. 37-48
(reviewed and discussed by H.
Wigckowska, «Kwartalnik Histo-
ryczny» 1927, vol. XLI, pp. 354
359) publishing sources of those
drafts and memorials.
Przelaskowski, Sejm warszawski
roku 1825 cit., p. 77.

Cwietajew, Russkaja Starina, vol.
121, p. 601 (Russian translation)
information provided and quoted
inivi, p. 79.

Cfr. the statement of P.S. Wandy-
cz (The Lands of Partitioned Poland
1795-1918, Wahington 1996, p. 77)
who in the year 1975 wrote: <Al-
exander seemed genuinely inter-
ested in the liberal experiment in
the kingdom. He visited Warsaw

Authoritarian-
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almost annually and wanted to use
the Poles as an element to trans-
form his empire». Yet further,
commenting upon the position
of Duke Constantine: «From the
beginning his position was extra-
constitutional, and indicated that
Alexander refused to be bound by
the charter if it did not suit his
purposes». The same view has
been expressed by |. Berest, The
Emergence of Russian Liberalism:
Alexander Kunitsyn in  Context,
1783-1840, New York 211, p. 63:
«Alexander’s support for restor-
ing constitutional order in France
and his granting of a constitution
to the Kingdom of Poland in 1815
further strengthened his image
as a liberal-minded monarch. As
time went by however, liberals
began to realize that despite all
the gestures, Alexander did not
wish to reduce his power as an au-
tocrat in Russia [...]».

A]. Czartoryski, Pamigtniki i
memoriaty polityczne 1776-1809,
Warszawa 1986, pp. 179, 223-
228, 286, 318, 381, quoted in
accrodance with J. Skowronek,
Eksperyment liberalizmu parlamen-
tarnego w Krélestwie Polskim, Prze-
glad Humanistyczny 1995, nr 3, p.
3.

For this issue, cfr. e.g. consider-
ations upon Eurasianism, an in-
tellectual current in the Russian
legal theory of human rights, de-
scribed extensively by L. Milksoo,
The History of International Legal
Theory in Russia: a Civilizational
Dialogue with Europe, «The Eu-
ropean Journal of International
Law», vol. 19, no. 1, 2008, pp.
231-232.

Dziennik Praw Krélestwa Pol-
skiego 1816, vol. II, p. 85, in origi-
nal: «z daleka czuwa¢ nad dobrem
wszem bede, ztaz sama staloscia,
ztgz samg troskliwoscia, i jedy-
nym Zzyczen Moich przedmiotem
bedzie widzie¢ nadany Wam prze-
zemnie porzadek, umiarkowa-
niem waszem ustalony» .

Ivi, vol. II, pp. 83-84, in original:
«Co do sposobéw rozwiniecia i
utwierdzenia Narodowych wa-
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szych ustaw». From the tone of
the speech however it can be in-
ferred that the tsar spoke rather
about the moral responsibility.
Ivi, vol. I, p. 172. On the other
hand, no immediate repressions
followed, but the next Sejm was
convened only 5 years later.

It is interesting to note that the
tsar Alexander did use certain
excuses to justify his conduct.
For instance, in 1824 through the
proxy of Ignacy Sobolewski he
conveyed the following message:
«the tsar not being able to come
within the current year to Warsaw
to convene there the Sejm due to
the need of visiting eastern prov-
inces of his country», cfr. I Rada
Stanu Krélestwa Polskiego, AGAD
Fonds 184, sign. 251, p. 215. It
appears remarkable that the Rus-
sian tsar refers to Russia in for-
mal correspondence: <«country
of his», implying an ownership
relationship.

It is interesting to note the view
that the «peripher-
al provinces were laboratories
where innovations could be tested
before being applied to Russia»,
cfr. S.F. Starr, Tsarist Government:
The Imperial Dimension, in Soviet
Nationality Policies and Practic-
es, ed. by J.R. Azrael, (New York:
Praeger, 1978), pp. 29-30 quot-
ed after D. Wolff, To the Harbin
Station: The Liberal Alternative in
Russian  Manchuria, 1898-1914,
Stanford 1999, p. 197.

L. e. since the foundation of Try-
bunal Koronny and Trybunat
Litewski, what took place respec-
tively in the years 1578 and 1581.
Even though there are cases
known when the final decisions of
the Sejm Court, which occasion-
ally confirmed the judgments of
the supposedly final decisions of
the Trybunal Koronny were ille-
gally changed by king, what es-
pecially pertained to the religious
issues, like in the year 1609 in the
cases concerning the disturbance
of public peace, cfr., T. Kempa,
Trybunat Litewski w obronie wol-
nosci wyznaniowej w koncu XVI i w

Russian
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pierwszej potowie XVII wieku, <Za-
piski Histryczne» 2011, issue 2, p.
38, it remained an exception.

Cfr. a very clear statement made
in the “Report on the relation-
ship between political and crim-
inal ministerial responsibility”,
adopted by the Venice Commis-
sion at its 94" Plenary Session
(Venice, 8-9 March 2013) (Study
No. 682/2012), p. 16: <«There
are two different basic models in
European constitutional law for
holding government ministers
criminally responsible. One is to
leave this to the ordinary criminal
system. The other is to have spe-
cial impeachment rules, which
may be construed in a number
of different ways, and may cover
both the initiation of proceed-
ings, the composition of the court
and other procedural elements.
[...] The Venice Commission is of
the opinion that both alternatives
should as such be considered le-
gitimate, and that both form part
of the European constitutional
tradition».

Even in one of the most spectac-
ular impeachment proceedings
that took place in the modern,
post II World War western dem-
ocratic tradition, namely against
president Nixon following the
Watergate scandal (1974,), barely 7
out of 17 republicans in House Ju-
diciary Committee Impeachment
Votes consented to putting for-
ward any kind of charges against
the embattled president.

It was given the name <«Try-
bunat Stanu” (Tribunal of the
State) — cfr. art. 51, 59 and 64, of
the Polish March Constitution,
Dziennik Ustaw. 1921 nr 4.4, poz.
267, available in internet un-
der: <http://prawo.sejm.gov.pl/
isap.nsf/DocDetails.xsp?id=W-
DU19210440267>. A charge
against the minister required a
majority of 3/5 of the votes. The
Constitution referred itself ex-
plicitely only to the constitutional
responsibility — the stipulations
concerning the criminal respon-
sibility in front of the State Tribu-
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nal were removed at the very last
instance from the project of the
1921 Constitution, cfr. S. Kruko-
wiecki, Geneza konstytucji z 17 mar-
€a1921T., ‘Warszawa 1977, p- 290.

At this point I would like to ex-
press my sincere gratitude to
Prof. Dr Andrzej Dziadzio who
pointed my attention to the fact
that there has been a crucial dis-
continuity between the idea of a
parliamentary Court competent
for adjudicating the cases of min-
isterial responsibility and notion
of a separate Court beyond parlia-
ment competent in this respect as
itwas settled in the 1921 Constitu-
tion, following the model adopted
in Austrian Empire by the law of
1867 (cfr. in this respect Dz1apzio,
Monarchia konstytucyjna w Austrii,
Krakéw 2001, pp. 38-4.1). Indeed,
the regulation of this Austrian law
established a principle that con-
stitutional responsibility [(cfr. §
3 of Gesetz vom 25. Juli 1867 iiber
die Verantwortlichkeit der Mini-
ster fiir die im Reichrathe vertre-
tenen Konigreiche und Linder,
in Reichs-Gesetz-Blatt fir das Kai-
serthum Osterreich, Jahrgang 1867,
XXIX Stiick, p. 209: «alle in die
Zeit ihrer Amtsfithrung fallenden
Acte der obersten Regierungsge-
walt») criminal acts of the minis-
ters which were related with their
ministerial function (cfr. § 8 of
Gesetz vom 25. Juli 1867, p. 209:
«§ 8 Jedes der beiden Hauser des
Rechsrathes kann auch strafbare
Handlungen der Minister, welche
unter das allgemeine Strafgesetz
fallen, soweit dieselben mit den
offentlichen Funktionen des Mi-
nisters in Verbindung stehen,
zum Gegenstande der Anklage
machen»)] could be adjudicat-
ed by a special Court, Staatsge-
richtshof, composed of twelve
citizens versed in law chosen by
each Chamber (cfr. § 16 of Gesetz
vom 25. Juli 1867: «zwolf unab-
higige und gesetzkundige Staats-
biirger», ivi, p. 210). Nonethe-
less two issues shall be stressed:
firstly, that the members of such
tribunals were to be chosen by
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the parlimentary majority, which
makes it hardly an apolitical
body. Secondly, even during the
constitutional debate in Poland
before accepting the Constitution
from 17.3.1921 various present-
ed drafts still followed the idea
that responsibility of the min-
isters is to be realized by higher
Chamber- Senate- cfr. NA, NA,
Projekty Konstytucji Rzeczyposplitej
Polskiej, Warszawa 1920, pp. 11,
77, 149 (the drafts accepting the
competence of Tribunal of State,
both of them prepared by the
governanemtal
103, 205 [the drafts accepting the
competence of Senate). It is to be
stressed that in the governon-
ametal projects, establishing the
State Tribunal, especially in the
project from 1.11.1919 (ivi, pp. 11-
35) whose article 62 became sub-
sequently identical with art. 64 of
the accepted Constitution, there
was no higher Chamber (Senate)
in a proper sense. Therefore, I
think it might be hard to defend
the thesis that the State Tribunal
was of Austrian inspiration while
in fact it seems to be an outcome
of political compromise and a
perspective of earlier drafts.

Also here the responsiblity of the
ministers required a majority of
3/5, yet this time of the combined
Chambers, cfr. art. 3o, Ustawa
konstytucyjna z dnia 23 kwietnia
1935 r. Dziennik Ustaw Rzeczypo-
spolitej Polskiej z 1935 1., nr 3o,
poz. 227.

In Polish: «Wojskowa Rada Oca-
lenia Narodowego [WRON]>».

A statement quoted after K. Nie-
winski, Geneza i pozycja ustrojo-
waTrybunatu Stanu w PRL, «Mi-
scellanea
2013, vol. XII, p. 295.

Ustawa z dnia 26 marca 1982 r. o
Trybunale Stanu Dz. U. Nr 11, poz.
84., Ustawa z dnia 26 marca 1982
r. o zmianie Konstytucji Polskiej
Rzeczypospolitej Ludowej (Dz. U.
Nr 11, poz. 83. Cfr. also Niewinski,
Geneza i pozycja ustrojowa Trybu-
natu Stanu w PRL cit., p. 298).

It is extremely characteristic that

commissions];

Historico-Iuridica»,
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until now the same law: Ustawa z
dnia 26 marca 1982 r. o Trybunale
Stanu (Dz. U. Nr 11, poz. 84,) gov-
erns the rules for constitution-
al liability and it has only been
amended 10 times. As Mirostaw
Granat rightly stated already in
theyear 2005, the lack of substan-
tial changes in the model of the
organization of Tribunal of State
was related primarily with the lack
of will of the persons responsible
for drafting constitution to ensure
an effective constitutional and
criminal responsibility of power,
cfr. M. Granat, Normatywny model
odpowiedzialnosci  konstytucyjnej
w praktyce in: Sqdy i Trybunaty w
Konstytucji i w praktyce, Warsza-
wa 2005, pp. 139-140, who fully
rightly stated: «in our realites the
requirement of the participation
of Sejm in making a deputy con-
stitutionally responsible [...] is a
dysfunctional factor». The same
author also highlighted a totally
correct view that constitutional
and criminal responsibility is fic-
titious without having parliamen-
tary majority which «in practice
protects the majority before the
risk of facing constitutional re-
sponsibility», what according to
this author breaches the princi-
ple of equality as to the law (ivi p.
141).

B. Opalinski, Trybunat Stanu w
polskim porzqdku ustrojowym. Za-
gadnienia wybrane, Przeglad Pra-
wa Konstytucyjnego 2011, iss. 2,
pp. 118-119.

Dominik Jastrzgbski and Jerzy
Cwiek, following so called alcohol
scandal, both sentenced to rel-
atively mild sentences of 5 years
prohibition of exercising passive
vote rights and higher offices.
One further case concerns Emil
Wasacz, a minister in the year
2005, is still pending. Cfr. ivi, p.
129.

This however requires a free me-
dia with plurality of views and
freedom of expression.
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