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Constitutional History as the History of Modern 
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Introduction

Three constitutions left their mark on 
Germany since 1871. The Constitution of 
the German Reich of 16 April 1871 (Verfas-
sung des Deutschen Reiches; often referred 
to as Bismarck’s Imperial Constitution, 
Bismarcksche Reichsverfassung, or BRV) re-
mained in force until 1918. This was fol-
lowed by the Constitution of the German 
Reich of 11 August 1919, commonly known 
as the Weimar Imperial Constitution (Wei-
marer Reichsverfassung, until 1933). Final-
ly, the Basic Law of the Federal Republic of 
Germany (Grundgesetz) was introduced on 
23 May 1949, and is still valid today. These 
three constitutions established three dif-
ferent states, each with different national 
territories, different political structures, 
different political, cultural, economic, so-
cial, and ethnic conditions, and different 
legal systems. The path led from an auto-
cratic and militaristic empire with a par-
liament of limited powers (especially with 

regard to the military budget, which ac-
counted to the lion’s share of expenditure, 
largely beyond the reach of parliament2), to 
a radical republic with strong plebiscitary 
elements and a president whose strength 
relied on his direct election – praised as a 
«welldesigned constitutional creation» 
(wohlgelungenes Gesetzgebungswerk)3 by 
contemporaries adhering to it – and final-
ly to the Bonn Republic, eager to «learn 
from the mistakes of Weimar» (aus den 
Fehlern von Weimar lernen), thus limiting 
Parliament’s power to overthrow the fed-
eral government by connecting the vote of 
non-confidence with a majority supportive 
of a new chancellor (konstruktives Misstrau-
ensvotum) and abolishing any plebiscitary 
elements as well as the popular election and 
emergency powers of the president. The 
inner federal structure was maintained in 
all three constitutions, but the role and im-
portance of the states (Länder) was always 
redefined. Their position was the weakest 
under the Weimar constitutional frame-
work, denominated by the oxymoronic de-
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scription of the «unitarian federal state» 
(unitarischer Bundesstaat)4.

These constitutions – and this applies 
mutatis mutandis to national constitutions 
in general – have so far been examined in 
isolation, and only sometimes compared 
with each other. What is painfully lacking in 
all these analyses is not only the overcom-
ing of the national (or even nationalistic) 
starting points. To be sure, there have re-
peatedly been approaches to comparatively 
examining constitutions in a transnational 
context. To cite just a few recent examples, 
Armin von Bogdandy has examined «com-
parative constitutional scholarship» from 
the perspective of the European Union5. 
Chris Thornhill has proposed an «an-
ti-formalist theory of constitutional law» 
based on sociology6, while Uwe Kischel 
has pleaded for the «typification» of «le-
gal systems» and the division into «legal 
circles» (Rechtskreise)7. Only recently, Pe-
ter Häberle has put forward seven theses 
on «universal constitutionalism», under 
which the individual states figure with «na-
tional partial constitutions»8. Ran Hirschl 
has taken a more fundamental path by ask-
ing for a methodological underpinning and 
justification of comparative approaches in 
a world in which constitutions appear in-
creasingly comparable9.

This article does not compare the three 
German constitutions as such, which could 
be managed – given their great heteroge-
neity – only with reference to very lim-
ited questions. Rather, it looks into the 
substance of central constitutional issues 
themselves, and how they were understood 
and fixed at their respective epochs. Such 
questions should not be asked in national 
isolation, but in the awareness that modern 
constitutions have existed since the end of 

the eighteenth century though they may not 
have been readily available as blueprints at 
any specific moment. The most important 
constitutions, however, and their qualify-
ing constitutional features, even in rudi-
mentary forms or vaguely understood, had 
been engrafted in the minds of German 
constitution makers as well as of the in-
formed general public. Constitutional his-
toriography, so far, has largely ignored this 
phenomenon. But the “migration of con-
stitutional ideas”10 deserves more interest 
and research, and this article is an attempt 
to demonstrate this “migration of consti-
tutional ideas” for Germany and its three 
constitutions in question.

The Origins of Modern Constitutionalism

The first modern constitutions of the end 
of the eighteenth century were the product 
of revolutions. But in reaction to them con-
stitutions became also deployed in order 
to prevent revolutions11. Most prominent 
among the latter, not only in the nineteenth 
century, were the various iterations of the 
constitutions of the constitutional mon-
archy. A more liberal type of constitution, 
very strongly influenced by the English ex-
ample, was the constitution of parliamenta-
ry monarchy. In some smaller rural cantons 
of Switzerland, direct democracy prevailed, 
whereas in the revolutions of the late eight-
eenth century, as in Pennsylvania in 1776 
and in France in 1793 the radical democrat-
ic republic found its constitutional expres-
sion12, short-lived in both cases though 
it was but mythologized by generations to 
come. Yet there were other constitutional 
ideas in circulation since this time, namely 
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those of modern constitutionalism. These 
inspired Carl von Rotteck, as they alone 
founded a «constitutional system» which, 
in his opinion, was «in agreement with the 
system of a purely reasonable state law» 
(System eines rein vernünftigen Staatsrech-
tes), just as it had developed «completely 
in theory, at least approximately in prac-
tice» «since the beginning of the American 
Revolution and – of particular relevance 
for Europe – the French Revolution». For 
Rotteck, these constitutional ideas includ-
ed, among others, popular sovereignty, 
representative government, separation of 
powers, independence of the judiciary, civil 
rights, and accountability13.

What Rotteck described with his «sys-
tem of a purely reasonable state law» was 
precisely modern constitutionalism as it 
had come into being at the end of the eight-
eenth century in the form of a single written 
document containing fixed constitutional 
principles. Other than in Latin America, 
these constitutional ideas had only sporadic 
impact in Europe in the Restoration period 
and beyond. It was the revolution of 1848 to 
bring about the great turning point; though 
remaining an episode, it stimulated all 
these constitutional ideas including those 
of modern constitutionalism to be negoti-
ated on the open market14. This plethora of 
ideas inspired a flood of new constitutions, 
so that modern constitutionalism achieved 
its most outstanding results with the Krem-
sier Draft Constitution of 4 March 1849 and 
the Constitution of the Roman Republic of 
1 July 1849, in which all its constitutional 
principles appeared.

The history of modern constitutional-
ism came into being in the last quarter of 
the eighteenth century with the American 
and French revolutions15. Though it took 

many decades in both countries to get its 
ideas generally accepted – some resistance 
has not vanished even today – differences 
between both countries continue to exist 
as French constitutional thinking pursued 
its own evaluation of some of its principles 
until well into the 21st century. In spite of 
these nuances the history of modern con-
stitutionalism has shaped the constitutional 
history of Europe and of both Americas in 
the nineteenth and twentieth centuries. The 
idea that constitutions should be based on a 
set of rational principles, well-balanced and 
consistent with each other to insure political 
and constitutional stability is today in theo-
ry accepted across the globe though political 
practice and ideology may provide different 
results, and conflicts, revolutions and au-
thoritarian power to play out their roles as 
they used to do in the past. Nevertheless, 
with the exception of the United Kingdom, 
New Zealand, and Israel, each for its own 
reasons, all countries profess today to be 
legally founded on a constitution along the 
principles of modern constitutionalism.

This is not the proper place to spell out 
the history of modern constitutionalism. 
The focus of this article Germany in the 
first half of the twentieth century, and the 
question is how and to which degree mod-
ern constitutionalism gained ground here. 
This question, obviously, excludes the years 
of 1933-45 as the period of its absolute ne-
gation. It also excludes the constitutions of 
the German Democratic Republic, as the lip 
service their constitutions paid to modern 
constitutionalism does not really offer any 
contribution to the topic of this article. Only 
in admitting the European and internation-
al context a proper perspective on the three 
German constitutions may be attained and 



30

Fondamenti

an isolated focus on national sensitivities, 
still virulent in some quarters, be avoided16.

Modern constitutionalism from its very 
beginnings demonstrated that the constitu-
tion as a written document was much more 
than the creation of a new organisational 
statute for a particular country. Rather, its 
constitutions all claimed a clearly-defined 
political purpose. This was made explicit by 
the famous art. 16 of the French Declaration 
of Human Rights of 1789: «Any society in 
which the guarantee of rights is not assured, 
nor the separation of powers determined, 
has no Constitution» (Toute société dans la-
quelle la garantie des droits n’est pas assurée, ni 
la séparation des pouvoirs déterminée, n’a point 
de Constitution)17. This reads as a shorthand 
description of the core of Rotteck’s theory, 
propagated first in America in 1776 and ech-
oed in France in 1789: the task of a consti-
tution is to permanently secure the rights of 
citizens. Therefore, so the initial argument, 
a declaration of rights is needed to fix the 
principles on which a constitution has to be 
based in order to effectively guarantee these 
rights. Such principles, as the citizens of 
Essex in Massachusetts formulated in 1778, 
must be unequivocally expressed in a «Bill 
of Rights, previous to the ratification of any 
constitution»18. In 1789, the citizens of 
Mont-de-Marsan in the southwest of France 
echoed this idea in their Cahier de doléance, 
that the country needed a constitution to 
guarantee the freedom of its citizens: «Les 
principes de cette constitution doivent être 
renfermés dans une déclaration des droits 
naturels de l’homme»19.

The first document in conformity with 
these ideas and expressing those principles 
was the Virginia Declaration of Rights of 12 
June 1776. It is the founding document of 
modern constitutionalism20, standing as 

the model for a growing number of subse-
quent American declarations of rights and 
constitutions by containing those ten core 
principles which with minor enlargements 
and adaptations since then constitute mod-
ern constitutionalism: Sovereignty of the 
people (art. 2), human rights (art. 1) and 
universal principles (arts. 1, 15), limited 
power of government (art. 3), the consti-
tution as the supreme law (preamble), rep-
resentative system of government (art. 6), 
separation of powers (art. 5), accountability 
(art. 2), independence of the judiciary (art. 
8) and the ability to amend the constitution 
with the participation of the people (art. 
3)21. Subsequent American declarations of 
rights and constitutions increasingly took 
up these principles as constitutive, though 
there were of course local peculiarities; the 
Constitution of Louisiana of 1812, for ex-
ample, did not state either the sovereignty 
of the people or human rights, and other 
reservations still exist today22. Even if au-
tocrats in Europe, Latin America, and the 
rest of the world were generally only pre-
pared to accept a constitution for the formal 
legitimisation of their rule, they were ulti-
mately unable to halt the triumphal march 
of the principles of modern constitutional-
ism (notwithstanding their differentiation 
in terms of content) over the past two and a 
half centuries and thus the idea of a ration-
ally founded and well-balanced constitu-
tion to secure the freedom of the citizen.

The Migration of Constitutional Ideas to 
Germany

Germany is no exception to this rule. Rath-
er, it is an integral part of this global pro-
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cess of the «migration of constitutional 
ideas» with the justification of a constitu-
tion not patterned after or copied from for-
eign models, but based on the «system of a 
purely reasonable constitutional law», as 
Rotteck put it, even as this process spelled 
out with the particularities of each country.

Popular Sovereignty

Let us first look at popular sovereignty: the 
«we the people», according to the Amer-
ican wording of 1787. Nothing the like was 
to be found in the German Imperial Consti-
tution of 1871. Instead, the preamble stated 
that the Prussian king, in the name of the 
North German Confederation and the four 
South German princes, «shall conclude an 
eternal covenant for the protection of the 
federal territory and of the law valid within 
it as well as for the care of the welfare of the 
German people» (…schließen einen ewigen 
Bund zum Schutze des Bundesgebietes und des 
innerhalb desselben gültigen Rechtes sowie zur 
Pflege der Wohlfahrt des Deutschen Volkes)23. 
The princes had formed a covenant to pre-
serve their thrones; accordingly, there was 
no mention of the people as having rights of 
their own. Although the Reichstag had ret-
roactively agreed to the Constitution on 14 
April 1871, the people were neither the au-
thor nor the constituent legitimizing basis 
of the Constitution. On the contrary, they 
were expressly excluded from the forma-
tion of this German Reich, since only the 
princes had concluded this covenant and 
the Reichstag had expressly refused to in-
tervene in the content of the text submitted 
to it24. It is difficult to imagine a stronger 

expression of the rejection of the principle 
of popular sovereignty.

With the advent of the Weimar Constitu-
tion of 1919 this resistance was overcome. 
The Weimar preamble proclaimed that 
«The German people […] have given them-
selves this constitution» (Das Deutsche Volk 
[…] hat sich diese Verfassung gegeben). Art. 
1 immediately added: «The state authority 
comes from the people» (Die Staatsgewalt 
geht vom Volke aus)25. Beyond this basis of 
legitimisation, popular sovereignty was also 
an operative element of the Weimar Consti-
tution, in that it designated a whole range of 
situations, from the legislative process to 
constitutional amendments, in which the 
Reichstag, Reichsrat, or Reichspräsident 
could bring about a referendum (arts. 73-
77)26. This commitment to the sovereignty 
of the people appeared so uncontroversial 
that the Constitution did not set procedural 
conditions for the conduct of referendums 
and their validity in any place, but left them 
to statutory regulation27.

With the breakthrough of 1919 with re-
gard to the sovereignty of the people as a 
basis for legitimacy, the ground was laid 
for 1949. «By virtue of its constitutional 
power» ([K]raft seiner verfassungsgeben-
den Gewalt) the German people had given 
themselves the Basic Law. However, the 
just quoted second sentence of art. 1 of the 
Weimar Constitution is amended and sup-
plemented in paragraph 2 of art. 20 Basic 
Law by the regulation of its exercise: «It 
is exercised by the people in elections and 
votes and by special organs of legislation, 
executive power and jurisprudence» (Sie 
wird vom Volke in Wahlen und Abstimmun-
gen und durch besondere Organe der Gesetzge-
bung, der vollziehenden Gewalt und der Recht-
sprechung ausgeübt)28. This addition was 
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deemed necessary to exclude the operative 
principle of popular sovereignty by means 
of Weimar referenda at the federal level; it 
was also intended as a means to avert East 
Berlin’s intentions to play with the card of 
direct democracy in the West29.

Human Rights

We may next turn to human rights as a fur-
ther principle of modern constitutional-
ism. To make a long story short: the Em-
pire’s 1871 constitution contained neither 
provisions for civil nor human rights30. The 
subordinate status of individual rights cor-
responded to the fact that in the 1870s some 
rights of the citizen were introduced by 
simple legislation, generally with the pro-
viso of a legal reservation31. Here, too, 1919 
embodied a new approach, but the break-
through in the recognition of human rights 
was not fully achieved. Following from the 
preceding set by the failed Frankfurt Im-
perial Constitution of 28 March 1849, the 
Weimar Constitution formulated a peculiar 
compromise for its comprehensive second 
part: the «Basic Rights of the German Peo-
ple» (Grundrechte des deutschen Volkes) of 
1849 were accompanied by the novel «Ba-
sic Obligations of the Germans» (Grund-
pflichten der Deutschen)32. These rights were 
formulated as civil rights (Staatsbürgerrech-
te)33, even if the constitutional legal scholar 
Gerhard Anschütz wanted to understand 
them as human rights34. Regardless of 
their deliberate verbal limitation, in which 
their applicability was specified in the text 
to apply specifically to «every German» 
(Jeder Deutsche) or «all Germans» (Alle 
Deutschen), contemporary interpretations 

stress the immanent moral appeal to inter-
pret them as broadly as possible in any case 
of doubt35. However, this cannot hide the 
fact that the Weimar guarantees were – in 
the words of Hugo Preuß – rather «pro-
grammatic guidelines» ([p]rogrammatische 
Richtlinien)36, which were intended to have 
a state educational effect instead of limiting 
state power. By no means were they con-
strued as norms to be enforced against the 
state37. Therefore, art. 107 Weimar Consti-
tution 1919 ordered administrative courts 
«for the protection of individuals against 
orders and decrees of the administrative 
authorities» (zum Schutze der einzelnen ge-
gen Anordnungen und Verfügungen der Ver-
waltungsbehörden)38. But it failed to estab-
lish a constitutional court for the effective 
protection of the individual against the 
violation of his fundamental rights by the 
legislator. There is no concrete mention 
of human rights anywhere in the Weimar 
Constitution – even if some of the rights 
listed could have been understood in this 
way – and even though it was precisely in 
these years that the Paris Peace Treaties and 
the League of Nations explicitly advocated 
the protection of minority rights, especially 
in the new states of Central and South-east-
ern Europe39.

It was not until 1949 that the Basic Law 
took the decisive step, which was the re-
sult of the devastating impact and legacy of 
Nazi barbarism, and the desire to avoid its 
resurgence. In the course of the delibera-
tions of the Basic Law, at the second plena-
ry session of the Parliamentary Council on 
8 September 1948, Carlo Schmid claimed 
precisely what had been understood as the 
founding reason of modern constitution-
alism on both sides of the Atlantic in the 
late eighteenth century: in order to per-



Dippel

33

manently secure the rights of the individ-
ual, the constitution has to be preceded by 
a declaration of rights stating the princi-
ples of the constitution, or as Schmid put 
it: «Fundamental rights must govern the 
Basic Law» (Die Grundrechte müssen das 
Grundgesetz regieren)40. Consequently, the 
Basic Law not only begins with fundamen-
tal rights – thus adhering to the German 
terminology of Grundrechte introduced in 
the Paulskirche deliberations of 1848-9 
– but its introductory provisions are also 
imbued with this conviction. Art. 1 starts 
with the famous statement: «The dignity 
of human beings is inviolable» (Die Würde 
des Menschen ist unantastbar)41. The second 
paragraph of the same article reads: «The 
German people are therefore committed to 
inviolable and inalienable human rights as 
the basis of every human community, peace 
and justice in the world» (Das Deutsche 
Volk bekennt sich darum zu unverletzlichen 
und unveräußerlichen Menschenrechten als 
Grundlage jeder menschlichen Gemeinschaft, 
des Friedens und der Gerechtigkeit in der Welt). 
Even if this sentence may cause headaches 
to legal minds, it is of fundamental impor-
tance as the defining determination of the 
Federal Republic’s inalterable position on 
the question of rights, extending far beyond 
that which was achieved and envisaged in 
the Paulskirche a century earlier42. What 
follows are general human rights, together 
with a few civil rights. Accordingly, the ar-
ticles begin either with «any» (Jeder), «all 
people» (Alle Menschen), «nobody» (Nie-
mand) or the like. Furthermore, all these 
rights, according to art. 1 para. 3 Basic Law, 
are «directly applicable law» (unmittel-
bar geltendes Recht)43. This assertiveness, 
underlined by the Federal Constitutional 
Court and its decisions, has shaped the Ba-

sic Law as well as the history of the Federal 
Republic of Germany ever since.

Universal Principles

In contrast to the principle of popular sov-
ereignty Germany had to wait until 1949 
before being ready to adopt human rights as 
core principle of modern constitutionalism 
without restrictions. The same delay ap-
plies to its readiness to base the constitu-
tion on universal principles, rather than on 
local or national peculiarities which might 
tend to separate or exclude it from the glob-
al liberal community. The German consti-
tutional period up to 1918, again, may be 
completely left out. Neither the preamble 
nor any other part of the Imperial Consti-
tution of 1871 relied on any overarching, 
universal principles to legitimise it. The 
preamble of Weimar was less elusive, and 
saw the German people as «inspired by the 
will to renew and consolidate their terri-
tory in freedom and justice, to serve peace 
within and without, and to promote so-
cial progress» (von dem Willen beseelt, sein 
Reich in Freiheit und Gerechtigkeit zu erneuern 
und zu festigen, dem innern und dem äußern 
Frieden zu dienen und den gesellschaftlichen 
Fortschritt zu fördern)44. It still sounds rath-
er self-reflective and lacks the necessary 
pathos to convincingly demand Germany’s 
place within the international community 
with self-confidence and the willingness to 
take over responsibility.

Any comparison with 1949 makes the 
difference and the breakthrough to the lev-
el of modern constitutionalism obvious. 
The introductory passage of the preamble of 
the Basic Law clearly exclaims: «Conscious 
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of the responsibility before God and man-
kind, [and] inspired by the will […] to serve 
the peace of the world as an equal member 
in a united Europe» (Im Bewußtsein seiner 
Verantwortung vor Gott und den Menschen, 
von dem Willen beseelt […] als gleichberech-
tigtes Glied in einem vereinten Europa dem 
Frieden der Welt zu dienen […]). In the same 
tenor, the recourse to human rights «as 
the foundation of every human communi-
ty, of peace and justice in the world» (als 
Grundlage jeder menschlichen Gemeinschaft, 
des Friedens und der Gerechtigkeit in der Welt) 
testifies to the Basic Law’s commitment to 
universal principles. Several articles later, 
«[t]he peaceful coexistence of peoples» 
(das friedliche Zusammenleben der Völker) 
was established as the guideline of German 
foreign policy and on top of it enthroned 
the fundamental commitment to the gen-
eral human dignity within Germany’s con-
stitutional identity45.

Limited Powers

A further principle to be scrutinized is the 
limited powers of government. In England, 
this principle is known as «limited mon-
archy». The term is part of a centuries-old 
tradition and anchored in constitutional 
history; in particular, Sir John Fortescue’s 
De Laudibus legum Angliae of around 1470 
introduced the concept of dominium politi-
cum et regale, which was henceforth trans-
lated as limited monarchy46. The Glorious 
Revolution took up this term in 1688-9 and, 
with the Bill of Rights, gave it its ever-pres-
ent expression by depriving the king of cer-
tain rights and handing them over to Parlia-
ment. Since every constitution on the basis 

of modern constitutionalism is designed 
to secure the rights of citizens against en-
croachments of the governing part, each of 
these constitutions due to this transfer of 
power and as a matter of principle limits 
the power of the executive. Consequently, 
the decisive factor is not that the king (or 
similar head of state) has to share the power 
of legislation and taxation with parliament 
which constitutes a limited monarchy or a 
republican limited government. Rather the 
concrete legal limitation of the executive 
power in order to protect the rights and 
freedom of the citizens and balancing it with 
the two other powers is the essence of lim-
ited government. It is therefore misleading 
to describe the German Empire of 1871 as 
a «restricted monarchy» (eingeschränk-
te Monarchie)47, as neither this principle 
was included in the 1871 constitution, nor 
did it contain any declaration of rights to 
be safeguarded. The Empire was supposed 
to be powerful, and the emperor was to be 
the embodiment of that imperial power. 
Thus he had the personal right at any time 
«to ensure that within the German army 
all parts of the troops are complete and in 
good condition for warfare» (dafür Sorge zu 
tragen, daß innerhalb des Deutschen Heeres 
alle Truppentheile vollzählig und kriegstüch-
tig vorhanden sind) (art. 63)48, By contrast, 
a limited power to govern appeared to be 
synonymous with a weak state, the exact op-
posite of what the empire wanted to be and 
was meant to be.

The idea of limited government was 
also alien to the Weimar Constitution. Even 
though fundamental rights were declared in 
the constitution, it was impossible to sue for 
them against the state due to the absence of a 
constitutional court49. Nor did the Weimar 
Constitution explicitly oblige the state to 
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respect these fundamental rights, leaving 
the legislature with the power to intervene. 
Instead, there were explicit duties of cit-
izens, including those which today seem 
surprisingly anachronistic as an obligation 
of the «acceptance of honorary activities» 
(zur Übernahme ehrenamtlicher Tätigkeiten) 
(art. 132), or «the providing of personal 
services to the state and the community» 
(persönliche Dienste für den Staat und die Ge-
meinde zu leisten) (art. 133)50, even if they 
constituted a «mere memo item» (bloßen 
Merkposten) rather than a concrete right51. 
Ultimately, however, the operative princi-
ple of popular sovereignty mentioned above 
characterised the constitution, which by its 
very nature contradicted any limitation.

The Basic Law of 1949 also lacks a clear 
statement limiting state power. However, 
the principle of the limited government can 
be found with little difficulty. Already art. 1 
para. 3 Basic Law with its dramatic increase 
in the importance of fundamental rights 
as compared with the Weimar constitution 
states: «The following fundamental rights 
bind legislation, administration and ju-
risdiction as directly applicable law» (Die 
nachfolgenden Grundrechte binden Gesetz-
gebung, Verwaltung und Rechtsprechung als 
unmittelbar geltendes Recht). Within a few 
years after the inactment of the Basic Law, 
the word «administration» (Verwaltung) 
in the mentioned art. 1 para. 3 Basic Law 
was replaced by «executive power» (voll-
ziehende Gewalt), amounting to the version 
still valid today52. Furthermore, in contrast 
to 1919, a powerful constitutional court was 
established with the inauguration of the 
Federal Constitutional Court in 1951, which 
since then has considered the protection of 
citizens’ rights against state interference 
as one of his central obligations. Finally, 

the 1949 text is distinguished by its famous 
eternity clause: «Any amendment to this 
Basic Law which affects the division of the 
Federation into Länder, the fundamental 
participation of the Länder in legislation 
or the fundamental principles laid down 
in articles 1 and 20 shall not be permitted» 
(Eine Änderung dieses Grundgesetzes, durch 
welche die Gliederung des Bundes in Länder, 
die grundsätzliche Mitwirkung der Länder bei 
der Gesetzgebung oder die in den Artikeln 1 und 
20 niedergelegten Grundsätze berührt werden, 
ist unzulässig) (art. 79 para. 3)53. Thereby 
even without being expressly stated, the 
principle of limited government is firmly 
anchored.

The Constitution as Supreme Law 

Constitutional precedence can be read in a 
similar fashion. In this case its locus clas-
sicus is the American Federal Constitution 
of 1787, which clearly states: «This Consti-
tution […] shall be the supreme Law of the 
Land» (art. VI, 2)54. A comparable provi-
sion in German constitutional law is still 
sought in vain, both before and after 1919. 
The Württemberg jurist and constitutional 
theorist Robert von Mohl already stated in 
1860 that «constitutional documents were 
drawn up only for the purpose of obtaining 
a firmer and more inviolable basis for the 
state, beyond the changeability and whim of 
the ordinary legislative power»55. But Paul 
Laband, who dominated the state law of the 
empire, countered a little later: «The legal 
principles contained in the Constitution can 
only be amended under restricted condi-
tions, but they do not have a higher author-
ity than other laws»56. Although the consti-
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tutional reality changed dramatically in the 
Wilhelminian period and during the First 
World War, the prevailing positivism among 
the constitutional lawyers barred them 
from the awareness to provide the changed 
political practice and its institutions with 
constitutional legitimacy by amending the 
constitution accordingly57. This rather 
subordinate role of the constitution cor-
responded to the fact that the 1871 text had 
stipulated that the military – contrary to all 
constitutional struggles of the first half of 
the nineteenth century – was not sworn in 
on the constitution but on the emperor and 
was obliged to follow his orders with «un-
conditional obedience» (unbedingte Folge zu 
leisten) (art. 64)58. Lacking the emperor, the 
Weimar Constitution sought to correct this, 
stipulating in art. 176 that «[a]ll public offi-
cials and members of the Wehrmacht shall be 
sworn in on this Constitution» (Alle öffentli-
chen Beamte und Angehörigen der Wehrmacht 
sind auf diese Verfassung zu vereidigen)59. At 
the same time, the Weimar practice of con-
stitution-breaking statutes (verfassungs-
durchbrechende Gesetze)60 demonstrated that 
the principle of the constitution as supreme 
law was still alien to German politics and 
public law61.

The Basic Law of 1949 makes no formal 
exception here for the time being. There 
is no provision that expressly declares the 
constitution to be the supreme law of the 
Federal Republic. Even if this absence may 
have corresponded to the opinion of tradi-
tionally minded German public lawyers re-
jecting the idea in 1949, there are powerful 
arguments for seeing the precedence of the 
constitution «located» (verortet) in art. 20, 
art. 1 para. 3 and art. 93 Basic Law (on the 
jurisdiction of the Federal Constitution-
al Court)62, though dissenting opinions 

have not entirely ceased to exist. Even in 
1990, when the Basic Law was amended as 
the result of the reunification of Germany, 
the constituent authorities were unable to 
come to grips with anything more than the 
(mere) statement that the Basic Law now 
applies to the entire German people (für das 
gesamte deutsche Volk gilt) (art. 146)63, This 
was hardly more than a matter of course ex-
pressing anew the process of reunification 
resulting in the extended area to which the 
Basic Law now applies64.

If one asks for the reasons why Ger-
man constitutional law is so shy to clearly 
state the constitutional precedence in the 
Basic Law, one has to refer to the nine-
teenth-century tradition of German state 
doctrine (deutsche Staatslehre), which, 
contrary to modern constitutionalism, ad-
hered to the precedence of the state above 
the constitution – according to Klaus Stern 
a constitution is only a part of an all-com-
prising Staatsrecht65. Though the dogma of 
the state’s pre-legal existence (vorrechtlicher 
Existenz)66, is no longer compatible with a 
modern liberal-democratic constitution, 
the continued use of the term Staatsrecht for 
public law and Staatsrechtlehrer for public 
law professors demonstrates the endurance 
of these relics of the nineteenth-century 
German tradition.

Representative Government

The principle of representative govern-
ment played a fundamentally different role 
in German constitutional law in the first 
half of the twentieth century. Certainly, 
before 1919 the emperor ruled. Although 
the Reichstag had become politically more 
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influential, the constitution set limits to 
its power. On the other hand and curiously 
enough, the constitution lacked any provi-
sion on the executive power. It was probably 
to be assumed by the Bundesrat, chaired by 
the emperor with the support of an imperi-
al chancellor, who was appointed and dis-
missed by the emperor alone and without 
the participation of the Reichstag. With no 
further provision at hand, the chancellor 
as a «one-man government» (Ein-Mann 
Regierung)67 commanded huge power as 
long as he was backed by the emperor while 
otherwise the emperor dominated the gov-
ernment if he chose to do so. There was no 
mention of any form of representation in 
this deliberately antiparliamentary con-
struction. Therefore, Huber’s assessment 
of the Reich as «monarchy and democracy 
united in the higher whole of the nation» 
(Monarchie und Demokratie im höheren 
Ganzen der Nation verband)68 belongs to 
the realm of fables, even if he might have 
merely modified Laband’s assertion that 
the Reich was not a «monarchy», but a 
«democracy»69.

Weimar was to change all this. The em-
peror was replaced by the Reichspräsident, 
who was not to govern, but in cases of a na-
tional emergency had extraordinary powers 
that even exceeded those of the emperor, 
so called «dictatorial powers» (Diktatur-
gewalt)70, again a constitutional feature 
intensely discussed in the Paulskirche. «If 
public safety and order in the German Reich 
are seriously disturbed or endangered, the 
President of the Reich may take the neces-
sary measures to restore public safety and 
order and, if necessary, intervene with the 
aid of armed power» (Der Reichspräsident 
kann, wenn im Deutschen Reiche die öffent-
liche Sicherheit und Ordnung erheblich gestört 

oder gefährdet wird, die zur Wiederherstellung 
der öffentlichen Sicherheit und Ordnung nö-
tigen Maßnahmen treffen, erforderlichenfalls 
mit Hilfe der bewaffneten Macht einschrei-
ten) (art. 48 para. 2)71. Normally, the im-
perial government was designed to govern 
in cooperation with the Reichstag, which 
emerged from general, direct, equal, and 
secret elections. This corresponds to the 
principles of a representative system of 
government. Nevertheless, the Weimar 
Constitution confined itself to declaring 
the establishment of a republic in which all 
powers originate from the people (art. 1), 
which includes elements of direct democ-
racy, such as the immediate popular partic-
ipation in the legislative process (art. 73)72. 
The application of both the direct legis-
lative participation of the people and the 
emergency decree law of the Reichspräsident 
deprived the principle of representative 
government of its exclusivity in the Weimar 
Constitution73.

By 1949, the constituent assembly had 
evolved, and became clearly more outspo-
ken. «The Federal Republic of Germany is 
a democratic and social federal state. All 
state power emanates from the people. It 
is exercised by the people in elections and 
votes and executed by special organs of leg-
islation, executive power and jurisdiction» 
(Die Bundesrepublik Deutschland ist ein de-
mokratischer und sozialer Bundesstaat.- Alle 
Staatsgewalt geht vom Volke aus. Sie wird 
vom Volke in Wahlen und Abstimmungen und 
durch besondere Organe der Gesetzgebung, der 
vollziehenden Gewalt und der Rechtsprechung 
ausgeübt) (art. 20)74. Though the term is not 
explicitly employed, the principle of a rep-
resentative government system as a consti-
tutional tenet is almost classically stated as 
the unavoidable correlate to popular sover-



38

Fondamenti

eignty. The people are sovereign, but they 
do not govern themselves; this is done ex-
clusively through elected representatives75.

Separation of Powers

For traditional German political theory, 
the separation of powers had always been 
anathema, since it contradicted the uni-
formity of state power according to the so-
called monarchical principle of the nine-
teenth century. In contrast to theory and 
for practical purposes, the German consti-
tutions of the nineteenth century, however, 
distinguished between legislative and exec-
utive powers, while some even and some-
what hidden set a judicial power apart76. 
This inherent contradiction between theo-
ry and practice also characterizes the con-
stitution of 1871, even as there was no ex-
pressly designated executive, but only the 
sections III and IV on the Federal Council 
(Bundesrat) and the presidency. Only the 
legislature had its own section, while the 
courts were parenthetically mentioned in 
arts. 75 and 76 of Bismarck’s imperial con-
stitution, which additionally conferred ju-
dicial competences to the Bundesrat beside 
its legislative and executive powers77. The 
Reichstag, however, was not vested with a 
general legislative power. According to art. 
23, it had only «the right to propose bills on 
the federal level» (das Recht, innerhalb der 
Kompetenz des Reichs Gesetze vorzuschlagen). 
Therefore, the separation of powers was 
not a real goal of the constitution of 1871 
but a few rudimentary traits crept into it for 
practical purposes.

In this sense, the Weimar Constitu-
tion changed little; art. 5 did not precisely 

commit the constitution to the separation 
of powers. Instead, it merely provided that 
«[T]he state power in imperial affairs is ex-
ercised by the organs of the Reich on the ba-
sis of the Reich Constitution» (Die Staats-
gewalt wird in Reichsangelegenheiten durch 
die Organe des Reichs auf Grund der Reichs-
verfassung […] ausgeübt)78. Powers and re-
sponsibilities followed, each in its respec-
tive sections: the Reichstag (section II), 
the Reichspräsident and the Reich govern-
ment (section III) and, somewhat behind, 
the administration of justice (Rechtspflege) 
in section VII. What was missing, though, 
was a clear constitutional declaration of the 
principle itself. This is all the more under-
standable as both the parliamentary regime 
and the strong commitment to popular sov-
ereignty as the source of all legitimacy were 
fundamentally opposing principles. More-
over, the dictatorial power of the Reichsprä-
sident according to art. 48 para. 2 Weimar 
constitution allowed the concentration of 
all executive and legislative competences 
within the Reich government, and par-
ticularly in the hands of the Reichspräsident 
himself, and resulted between 1930 and 
1932 in a Reichstag deprived of its powers 
and in the elimination of the separation of 
powers in any form79.

The Basic Law of 1949 turned the tables. 
This was to a large degree the result of the 
experiences of the Nazi era, which forged a 
general awareness that a lack of separation 
of powers fosters dictatorship80. There-
fore, the text starts with the enumeration 
of the three powers in art. 1 para. 3 (though 
the final wording only appeared in 1956), 
and this enumeration in the context of the 
fundamental rights obligation of any state 
power is confirmed and as “core element 
of the principle of the rule of law” repeated 
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in art. 20 para. 3: «Legislation is bound by 
the constitutional order, executive power 
and jurisdiction are bound by statute and 
law» (Die Gesetzgebung ist an die verfassungs-
mäßige Ordnung, die vollziehende Gewalt und 
die Rechtsprechung sind an Gesetz und Recht 
gebunden)81. As consequence, the federal 
parliament (Bundestag) and federal council 
(Bundesrat) follow in sections III and IV, the 
Federal Government in section VI, and the 
judicature in section IX. Here, for the first 
time, the term «judicial power» (rechtspre-
chende Gewalt) appears (art. 92)82, qualify-
ing the judiciary as third power, equalling 
the two others in status.

The practical confirmation of an exist-
ing separation of powers notwithstanding, 
the lack of its specific justification in the 
text has led to criticism, most notably from 
political scientists83. This criticism tends to 
be absent among lawyers and legal histori-
ans. Indeed, outside the sphere of political 
science, scholars of the Basic Law generally 
share the opinion that there is nothing to be 
added to the confirmation of the separation 
of powers in the eternity clause of art. 79, 
para. 3; in other words, the existence of the 
eternity clause is presumed to safeguard the 
separation of powers, which again docu-
ments that this clause symbolizes the centre 
of gravity of the Basic Law itself.

Accountability

In contrast to the separation of powers the 
principle of accountability or the respon-
sibility of office holders, here coming as 
number eight of our principles of mod-
ern constitutionalism, has rarely met with 
expressive opposition – as far as theory 

is concerned. As soon as we look onto its 
practical realization, however, shortcom-
ings, delays, and all sorts of internal resist-
ance abound, making the calls for reform as 
perennial as the principle itself. Germany 
in the first half of the twentieth century is 
no exception to the rule, leaving aside those 
twelve years of absolute irresponsibility 
(1933-1945) which for systematic reasons 
do not fit into an investigation of modern 
constitutionalism.

In the Constitution of the German Em-
pire of 1871, the word «accountability» 
(Verantwortlichkeit) appeared twice. Hardly 
any other constitutional article expresses 
the spirit of this constitution more accu-
rately than the second sentence of art. 22: 
«Truthful reports on public sessions of 
the Reichstag shall subject those making 
them to no responsibility» (Wahrheits-
getreue Berichte über Verhandlungen in den 
öffentlichen Sitzungen des Reichstages blei-
ben von jeder Verantwortlichkeit frei)84. This 
single sentence covers ground concerning 
criminal law, parliamentarians, and the 
press. But which institution determines 
what «truthful» (wahrheitsgetreu) is? Such 
wording echoes the authoritarian state and 
has nothing to do with the freedom of the 
parliamentary mandate which is the basic 
prerequisite of any political responsibility, 
and whose locus classicus is the English Bill 
of Rights of 168985.

Art. 17 of Bismarck’s imperial con-
stitution – the other article mentioning 
accountability – specified the emperor’s 
orders to issue and promulgate the laws to 
«require the countersignature of the Reich 
Chancellor in order to be valid, whereby 
the latter takes the responsibility» (zu ih-
rer Gültigkeit der Gegenzeichnung des Reichs-
kanzlers [bedürfen], welcher dadurch die Ver-
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antwortlichkeit übernimmt)86. It was exactly 
this not binding provision which charac-
terizes the German constitutions of the 
nineteenth century. This responsibility had 
no political meaning as there was no one – 
no person, office, council, or otherwise  – 
who could demand or impose sanctions, 
especially since the 1871 text was deliber-
ately designed to be anti-parliamentary87. 
So, the only possible reading of the article, 
and of the concept of «responsibility», is 
a legal one. But who should or could accuse 
the Reich chancellor of violating his re-
sponsibility, and before which court? The 
spectre of responsibility appears to be an 
empty promise rather than a true standard 
of accountability, with an attractive sound 
yet lacking any consequences.

Looking at the Weimar constitution, it 
may be surprising to find its art. 30 almost 
verbatim repeating art. 22 of the Bismarck 
Constitution, although the Weimar consti-
tution was supplemented by the freedom of 
the parliamentary mandate in art. 37 and 
the guarantee of freedom of the press in art. 
118, though not binding them to the «truth-
ful reports» of the 1871 example. To whom, 
therefore, art. 30 of the Weimar Constitu-
tion was addressed remains mysterious88. 
Moreover, the provisions in art. 131, con-
cerning the state liability for public author-
ities (Amtshaftungsanspruch) only cover le-
gal, rather than political responsibility. As 
a precise term, the word «responsibility» 
(Verantwortlichkeit) or «responsible» (ver-
antwortlich) fails to appear anymore in the 
Weimar Constitution.

However, this absence does not mean 
that the government was not subject to 
parliamentary control, which was based 
in particular on arts. 33 and 34. While the 
latter determined the control of normal po-

litical business, the Weimar Constitution 
also knew extensive – perhaps even exces-
sive – forms of political responsibility, true 
to Hugo Preuß’s statement that «shyness 
from responsibility is one of the most seri-
ous threats to democracy» (die Scheu vor der 
Verantwortlichkeit [ist] eine der schwersten 
Gefährdungen der Demokratie)89. Thus, at the 
request of the Reichstag, the Reichspräsident 
could be dismissed by a referendum (art. 
43 para. 2). Notorious was art. 54, which 
on the one hand enshrined parliamentary 
control of the government, but on the other 
hand determined that the Reich chancellor 
and each Reich minister had to resign «if 
the Reichstag withdraws its confidence in 
him by express resolution» (wenn ihm der 
Reichstag durch ausdrücklichen Beschluß sein 
Vertrauen entzieht)90. Though only rarely 
leading to the direct overthrow of a govern-
ment, the mere existence of the provision 
was sufficient to make political instability 
the hallmark of the Weimar Republic91. Fi-
nally, the Reichstag was able to charge the 
Reichspräsident, the Reich chancellor and 
every Reich minister before the State Court 
if they had «culpably violated the Reich 
Constitution or a Reich Law» (schuldhafter-
weise die Reichsverfassung oder ein Reichsge-
setz verletzt) (art. 59)92.

The latter provision was most likely not 
justiciable, to which nineteenth-century 
constitutions with comparable provisions 
eloquently bore witness. The same applied 
to those passages where the Constitution 
spoke of Verantwortung (responsibility), 
and thus ultimately meant a moral rath-
er than a legal or political category93. As a 
result, the imperial chancellor, in contrast 
to the constitution of 1871, assumed Ver-
antwortung (art. 50) with his obligation to 
countersign. Likewise, he had to assume 
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Verantwortung in front of the Reichstag for 
his guidelines in general matters of poli-
tics as also his ministers for running their 
ministry (art. 56). Each of them would then 
be held politically accountable to the Reich-
stag. Initially, however, responsibility acted 
more like a moral appeal.

As a conclusion one may summarise 
that the democratic constitution of Weimar 
vehemently insisted on political accounta-
bility of those in office due to its own claim. 
How to translate responsibility into work-
able constitutional terms proved, however, 
to be less obvious thus letting its overall re-
sults appearing ambiguous.

In many aspects, the founding fathers of 
the Basic Law found themselves facing the 
same dilemma. Therefore, almost all the 
aforementioned passages of the Weimar 
Constitution, in which the words Verant-
wortung or Verantwortlichkeit appear, have 
successors in the Basic Law. These include 
some peculiarities; art. 42 para. 3 Basic Law, 
for example, stipulates that «[t]ruthful re-
ports of public sittings of the Bundestag 
and of its committees shall not give rise to 
any liability» (Wahrheitsgetreue Berichte über 
die öffentlichen Sitzungen des Bundestages 
und seiner Ausschüsse bleiben von jeder Ver-
antwortlichkeit frei), which hearkens back 
to the «truthful reports» provision of the 
1871 Constitution, a provision since long 
considered anachronistic94. Furthermore, 
by 1949 the terminology of «responsibil-
ity» turned towards Verantwortung rather 
than Verantwortlichkeit, whereby the term 
assumed a clear moral meaning – as in the 
opening sentence of the preamble, which 
frames the text «[i]n the awareness of the 
responsibility before God and men»95. 
This moral core is supplemented from time 
to time with a legal undertone, such as in 

art. 46. Political responsibility is not ex-
pressly stated anywhere in the Basic Law, 
and its arts. 67 and 68 concerning the vote 
of no confidence and the question of trust 
take great pains to establish a strict legal 
regulation in order to avoid any discussion 
of political responsibility, thus nipping the 
instability inherent in the Weimar system 
in the bud.

Summing up these findings the im-
pression prevails that modern constitu-
tionalism, the principles of which began 
at the national level to find their way into 
German constitutional reality in 1919, and 
which were accepted by a broad majority 
in 1949, appeared less resounding in the 
question of the political responsibility of 
rulers, despite the warnings of Preuß. This 
was to have a lasting effect on the German 
political culture in the subsequent decades: 
The primary concern was political stability. 
Every form of political instability was to be 
avoided at all costs, and so the resignation 
of ministers for political reasons remained 
a rarity. To speak up openly for political 
mistakes and to draw the political conse-
quences from them is still rare within Ger-
man democracy.

Judicial Independence

A completely different political, legal, and 
cultural context is evident when concern-
ing the principle of the independence of 
the judiciary. That this is not a subsidiary 
consequence of the principle of separation 
of powers, as is sometimes claimed96, is 
evident with regard to its historical origins. 
Again, England can be regarded as the locus 
classicus, this time with reference to the Act 
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of Settlement of 1701, which withdrew the 
power from the king to dismiss judges at his 
discretion and instead determined their 
employment for life (quamdiu se bene ges-
serint), with a fixed and secure salary. It also 
bound their possible removal from office 
to the initiative and approval of both hous-
es of Parliament97. This happened long 
before Montesquieu and underlines that 
exempting the law courts from their tradi-
tional dependency on the executive and the 
independence of the judiciary, unlike the 
separation of powers, are not exclusively a 
principle of state organisation. Additional 
criteria of the personal, professional, and 
functional independence of the judges are 
at least as relevant and regulated by provi-
sions on appointment, term of office, re-
moval from office, remuneration, jurisdic-
tion, and so on. Each of these aspects has a 
decisive impact on judicial independence, 
and the violation of any of them would im-
pair it, regardless of the organisational au-
tonomy of the judiciary within the frame-
work of the separation of powers.

Any search for this broadly-defined 
principle of judicial independence, even in 
a limited form, in the Imperial Constitution 
of 1871 will be in vain, as the Bismarckian 
text saw no reason to establish a judiciary 
power and limited its content concerning 
the courts to two brief articles. The Courts 
Constitution Act (Gerichtsverfassungsgesetz; 
GVG) of 187798, which came into being after 
years of negotiations, offered at least some 
compensation. Its first paragraph read: 
«The judicial power is exercised by inde-
pendent courts subject only to the law» (Die 
richterliche Gewalt wird durch unabhängige, 
nur dem Gesetze unterworfene Gerichte ausge-
übt)99. This initial provision was followed in 
§§ 2-11 by further provisions on judicial in-

dependence which became national consti-
tutional law with the Weimar Constitution 
of 1919. Here, its section VII began with the 
statement: «The judges are independent 
and subject only to the law» (Die Richter sind 
unabhängig und nur dem Gesetz unterworfen) 
(art. 102)100. Art. 104 then added to this 
principle of state organisation the guaran-
tee of judicial independence with regard to 
the terms of office (appointment for life, 
with the possibility of forced retirement at 
a defined age) and the prohibition of re-
moval from office or displacement against 
his will, though art. 104 (3), might restrict, 
even annul this prohibition in case of the 
reorganisation of judicial districts. Thus, 
the Weimar constitution theoretically had 
left open a back door to get rid of unpopular 
judges101, which, however, hardly ever hap-
pened, although a considerable number of 
judges had reservations about the Weimar 
Constitution with some openly opposing 
it102. No provisions concerning appoint-
ment and salary existed, although these had 
been regulated in §§ 3-5 and 7 of the 1877 
law. Nevertheless, one can generally speak 
of a far-reaching judicial independence in 
the Weimar Constitution, as compared to 
the less enshrined legal provisions of pre-
vious decades.

In 1949, the Basic Law with its art. 97103 
followed the pattern set by the Weimar 
provisions of art. 104. Complementari-
ly, art. 94 para. 1 Basic Law stipulates that 
half of the judges of the Federal Constitu-
tional Court shall be elected by the Feder-
al Parliament (Bundestag) and half by the 
Federal Council (Bundesrat), and that they 
«may not be members of the Bundestag, of 
the Bundesrat, of the Federal Government, 
or of any of the corresponding bodies of 
a  Land» (weder dem Bundestage, dem Bun-
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desrate, der Bundesregierung noch entspre-
chenden Organen eines Landes angehören)104. 
The appointment of judges to the other su-
preme federal courts is decided by a com-
mittee for the selection of judges consisting 
of the competent  Land  ministers and an 
equal number of members elected by the 
Bundestag jointly together with the com-
petent Federal Minister (art. 95 para. 2). 
Terms of office and salary are regulated by 
corresponding laws. In practice, the inde-
pendence of the judiciary is thus anchored 
more substantially in the Basic Law than in 
the Weimar Constitution.

The Amending Power of the People

As the last of the ten principles of modern 
constitutionalism, the three German con-
stitutions of the first half of the twentieth 
century have still to be examined as to the 
constitutional amending power of the peo-
ple. The answer may be relatively short. The 
Constitution of 1871 settled the matter in 
its art. 78: «Amendments to the Consti-
tution are made by way of legislation. They 
are considered to be rejected if they face 
fourteen votes against them in the Feder-
al Council» (Veränderungen der Verfassung 
erfolgen im Wege der Gesetzgebung. Sie gelten 
als abgelehnt, wenn sie im Bundesrathe 14 
Stimmen gegen sich haben)105. Since Prussia 
held seventeen votes in the Federal Coun-
cil, any constitutional amendment against 
Prussian interests was just as impossible 
as against the four southern German states 
(Bavaria, Württemberg, Baden, and Hes-
se-Darmstadt), which together had sixteen 
votes. The people were not mentioned in 
this context106. Any amendment decision 

was ultimately taken by the Federal Council, 
which was composed of the ruling princes.

Obviously, the Weimar Constitution 
1919 changed this procedure. Now the pres-
ence of two-thirds of all members of the 
Reichstag, as well as the approval of at least 
two-thirds of those present was required. 
The same supermajority was required for 
an amending resolution instigated by the 
Imperial Council (Reichsrat). Art. 76 still 
knew of a third variant: «If a constitutional 
amendment is to be adopted by referendum 
on a petition for a referendum, it shall re-
quire the consent of a majority of those en-
titled to vote» (Soll auf Volksbegehren durch 
Volksentscheid eine Verfassungsänderung 
beschlossen werden, so ist die Zustimmung 
der Mehrheit der Stimmberechtigten erforder-
lich)107. In other words, the constitution 
provided for the direct participation of the 
people in constitutional amendments, even 
if the Reichsrat had objected to this consti-
tutional amendment and demanded a ref-
erendum on the disputed issue.

In 1949, the Basic Law adopted the 
two-thirds provisions of Weimar art. 76 
as its art. 79 para. 2 with regard to consti-
tutional amendments. In addition, it at-
tached two conditions to the constitutional 
amendment procedure. On the one hand, 
by inserting the word «only» into what 
had been the first sentence of art. 76 of the 
Weimar Constitution, art. 79 para. 1 stipu-
lated that constitutional amendments could 
only be made by a corresponding federal 
law expressly amending or supplementing 
the Basic Law text. This provision was to 
rule out the Weimar practice of constitu-
tional breach. On the other hand, the eter-
nity clause already mentioned was added to 
art. 79 para. 3108. In other words, the Basic 
Law may be amended by law exclusively 
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by the votes of two-thirds of the members 
of the Bundestag and Bundesrat, with the 
exception of those articles which may not 
be amended at all by any majority. Direct 
participation of the people is not provided, 
even if art. 146 allows for a future total re-
vision – which after reunification appears 
to be rather theoretical – «by the German 
people in free decision» (von dem deutschen 
Volke in freier Entscheidung)109; hardly sur-
prising, the article says nothing about how 
this participation should take place. 

In 1949, despite original intentions to 
the contrary no referendum on the Basic 
Law took place. In part, this was due to the 
memories of Weimar, but also to quench 
further attempts by the churches, and par-
ticularly the Catholic Church, to extend 
their influence110. Instead, the Basic Law 
was due to enter into force on 23 May 1949, 
if it had been adopted in the previous week 
by more than two-thirds of the parliaments 
of the West German Länder111. Henceforth, 
the Basic Law was to apply to the Federal 
Republic of Germany as a whole, i.e. even in 
those states which might have rejected it or, 
as Bavaria, which had abstained.

Conclusion

We have analysed the German constitutions 
since 1871 with regard to the implementa-
tion of the ten principles of modern con-
stitutionalism. Despite its barbarities – or, 
perhaps more accurately, because of them 
– this half-century period proved to be the 
decisive epoch in German constitution-
al development over the last two hundred 
years. Though the ideas of modern con-
stitutionalism had started “migrating” to 

Germany from the beginning of the nine-
teenth century on and gained remarkable 
ground in the constitution of Hesse-Kassel 
of 1831112 and again in the Paulskirche con-
stitution of 1849. Yet all of these accom-
plishments were nullified by the Imperial 
Constitution of 1871, to the exception of 
none113. Instead of being a climax of Ger-
man constitutional development, as still 
occasionally claimed, Bismarck’s document 
represented a dramatic trough, not only by 
hindering the further implementation of 
modern constitutionalism in Germany for 
almost eighty years, but also by reversing 
what had already been achieved. In the offi-
cial ideology of 1871, the Constitution of the 
German Empire was the German answer to 
the «ideas of 1789»114.

Consequently, with the Imperial Con-
stitution of 1871 in force until the Novem-
ber Revolution of 1918, none of the ten 
principles of modern constitutionalism was 
valid constitutional law in Germany, a situ-
ation unprecedented in Western Europe at 
the time. The result of the Bismarckian text 
was an autocratic-militaristic constitution. 
This reading is much more consistent with 
the results of modern historical research 
that describes the power structure of the 
Empire of 1871 as bonapartist115 or cae-
sarean116, as opposed to the assessment of 
some constitutional lawyers who, following 
the example set by Laband and disregarding 
this impressive body of historiography, go 
so far as to recognise echoes of democracy 
in the 1871 regime, or classify it as a suc-
cessful «expression of late German con-
stitutionalism» (Ausprägung des deutschen 
Spätkonstitutionalismus) and «adequate 
to the situation» ([der] Situation angemes-
sen)117. Even if one may accept that the con-
stitution of 1871 was, rebus sic stantibus, the 
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only political solution possible at the time, 
we are not allowed to shut our eyes to its 
deficits and consequences.

With the Weimar Constitution of 1919, 
this 1871 attempt to turn the constitutional 
clock back in Germany was stopped118. The 
achievements of the decades before 1871 
should no longer be lost, and special regard 
was paid to the Paulskirche constitution of 
1849. Of all the principles of modern con-
stitutionalism, the Weimar commitment to 
the independence of the judiciary appeared 
to be the most self-evident and least prob-
lematic. For a variety of reasons, the first 
German republican constitution could only 
commit itself with restrictions to univer-
sal principles, the representative system of 
government and the responsibility of those 
in power, while even more reservations 
about the separation of powers and, most 
notably, about human rights were applied. 
In the case of limited powers and the prec-
edence of constitution, the Weimar Consti-
tution remained committed to the German 
tradition of the nineteenth century and was 
not yet ready to accept them. On the other 
hand, Weimar not only readily adopted, but 
in fact far exceeded the remaining two prin-
ciples of modern constitutionalism, viz. the 
sovereignty of the people and the amend-
ing power of the people. Whereas modern 
constitutionalism restrains itself in both 
cases exclusively to its legitimizing func-
tion, the Weimar Constitution additionally 
introduced with its operative dimension its 
version of radical democracy through al-
lowing the direct and active intervention of 
the people, both for legislation and consti-
tutional amendment.

Whereas until 1918 a general rejection 
of modern constitutionalism had shaped 
the Bismarckian constitution, from 1919 

onwards the relationship between the two 
became more complex, more differentiat-
ed, but also more contradictory. By over-
emphasising principles, which in turn 
prevented other constitutional provisions 
from fully exercising their functions and 
significance or their adequate meaning, 
and which even amounted to the rejecting 
of others, the Weimar constitution was a 
major step forward towards modern consti-
tutionalism. Its overall result, however, was 
not as balanced and consistent to convince 
sceptics or those hesitant and to keep the 
extremists on the right and left at bay.

Nevertheless, modern constitutional-
ism had regained its foothold in Germany 
in 1919. But it took another thirty years (and 
the apocalyptic experience of Nazi rule) be-
fore the complete breakthrough of modern 
constitutionalism was finally achieved, with 
the advent of the Basic Law in 1949119. This 
was realised not because or even though 
«one was hardly dependent on regular 
imports of constitutions from abroad […] 
for the creation of the Basic Law» ([a]uf 
regelrechte Verfassungsimporte aus dem Aus-
land […] bei der Schaffung des Grundgeset-
zes kaum angewiesen)120, but thanks to the 
«migration of constitutional ideas», which 
had meanwhile become common property. 
Without this process, the enormous pro-
gress made in 1949, regardless of the role of 
the Allies, cannot sufficiently be explained. 
The Parliamentary Council, neither physi-
cally nor metaphorically, met in a vacuum, 
and the list of its members with knowledge 
of non-German constitutional law was long.

The direct democratic elements were 
now consequently removed from national 
German constitutional law; popular sover-
eignty and popular participation in the con-
stitutional amending process were reduced 
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to its purely legitimizing function, thus ele-
vating the principles of representative gov-
ernment, limited powers, and separation of 
powers to an unrivalled place in the centre 
of the constitution. The independence of 
the judiciary, again, was undisputed. Cer-
tain verbal reservations remained about 
the commitment to the responsibility of the 
rulers. In contrast to Weimar, human rights 
and universal principles were elevated to 
the core of the Basic Law, and traditional-
ly minded constitutional lawyers failed to 
prevent the supremacy of the constitution 
from being recognized, though not formally 
declared.

In assessing these results we may con-
clude that in spite of (or perhaps due to) 
repeated constitutional breaches Germany 
achieved in the first half of the twentieth 
century, thanks to the migration of con-
stitutional ideas, a tremendous boost to 
modernize its constitutional basis. It did 
not only manage to find its place within the 
framework of modern constitutionalism. 
In enlarging this basis in subsequent dec-
ades, Germany also succeeded in laying the 
ground for actively contributing to its fur-
ther evolution121.
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