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A hundred years after taking effect – for 
less than fourteen years, to be sure – the 
incessant popularity of the Weimar Consti-
tution of 1919 may appear surprising. Con-
stitutions once abolished tend to disappear 
from memory, the French constitution of 
1793 and the Cádiz constitution of 1812 are 
among the most noteworthy exceptions. 
Even the fact that the Weimar constitution 
is not completely historical as its articles 
136, 137, 138, 139, and 141 covering religion 
and the relationship between church and 
state are still existing constitutional law in 
Germany as they are incorporated into the 
Grundgesetz of 1949 according to its article 
140 may not contradict the prevailing im-
pression. Also, beyond Germany the Wei-
mar constitution still appears to retain its 
reputation especially in Southern Europe1, 
in Mexico, and in other parts of Latin Amer-
ica. In most cases this reputation rests on 
constitutional issues or provisions in na-
tional constitutions which are traced back 
to the Weimar Constitution from which they 
originated. A couple of years ago, Cindy 

Skach, to cite two further examples, discov-
ered parallels between the Constitutions of 
Weimar and of the French Fifth Republic2, 
while more recently Paula Borges Santos 
demonstrated how the Weimar Constitu-
tion influenced Portuguese authoritarian 
constitutionalism in the 1930s3.

I shall restrain from trying to unearth 
further examples of constitutional lineage 
of specific constitutional provisions from 
Weimar to other constitutions. Instead, I 
shall attempt a broader view of the migra-
tion of constitutional ideas in order to es-
tablish the place of the Weimar Constitu-
tion within this migration process4. 

Since the late eighteenth century, when 
written constitutions in its modern under-
standing came into being, different types or 
models of constitutionalism have evolved. 
Constitutional monarchy prevailed in 
nineteenth-century Europe and was also 
the model for the Brazilian Empire from 
1824 to 1889. It deviated from the much 
older form of the English or British Con-
stitution, though unwritten, of what some 
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prefer to call a Parliamentary Monarchy 
with parliamentary sovereignty as its main 
feature. Evolving in the nineteenth century 
and constitutionalized on a national level 
in 1874 is the Swiss model of a constitu-
tion largely based on extended elements 
of direct democracy5. During the twentieth 
century further constitutional models sur-
faced, such as the communist constitutions 
in Eastern Europe, Asia, and Cuba, au-
thoritarian constitutions in parts of North 
Africa, the Middle East, and elsewhere, 
theocratic constitutions (Iran), or for that 
matter the present Constitution of Vene-
zuela. Most popular and most widespread, 
however, became what are today called the 
constitutions of Modern constitutionalism.

Modern constitutionalism emerged in 
the American revolution, and its first re-
sounding example was the Virginia Decla-
ration of Rights of 12 June 1776. It contained 
several individual rights, some of which 
were directly copied from the English Bill 
of Rights of 1689, as well as specific prin-
ciples on which to establish the subsequent 
constitution in order to provide for secur-
ing the rights and liberties of the citizens 
and entrenching power in order to per-
manently prevent it from invading these 
rights. It thus established what came to be 
the ten core principles of Modern consti-
tutionalism: sovereignty of the people, hu-
man rights, universal principles, limited 
government, the constitution as supreme 
law, representative government, separation 
of powers, accountability, independence 
of the judiciary, and the ability to amend 
the constitution with the participation of 
the people6. In spite of objections some 
brought forward to this interpretation of 
Modern constitutionalism7, it still better 
explains the process of globally establish-

ing these ten principles. It was a tiresome 
process accompanied by enduring massive 
opposition and myriads of setbacks, with 
some of its principles on a theoretical lev-
el, even today, more embattled than others, 
while others on a practical side were some-
times diluted, evaded or omitted. The Unit-
ed States is no exception as a recent article 
demonstrated: “Outraged by Kansas Justic-
es’ Rulings, Republicans Seek to Reshape 
Court”8. Though judicial independence 
keeps being embattled in several states, 
Modern constitutionalism basically defines 
American constitutionalism until today. Its 
model character exerted a lasting impact on 
Latin American constitutions ever since9, 
while as early as 1789, its principles crossed 
the Atlantic and through the constitutions 
of revolutionary France and the revolutions 
of 1848 and further events became the core 
pattern of an increasing number of Europe-
an constitutions in the twentieth century10.

However, for more than two centuries 
a major difference between American and 
French constitutionalism characterized 
Modern constitutionalism. The dividing 
line was marked by the relationship be-
tween popular sovereignty and the higher 
legal ranking of the constitution, the two es-
sential principles of Modern constitution-
alism according to Dieter Grimm11. Ameri-
can and French constitutionalism provided 
two opposing answers to the understanding 
and ranking of these two crucial principles. 
The American revolution had first to define 
their relationship as neither popular sover-
eignty, nor a higher law were British con-
stitutional features. The revolutionary elite 
in the American colonies had cautiously 
embraced the idea of the sovereignty of the 
people in 1774 which had been propagated 
by other parts of the population for almost 
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a decade. In 1776, the elite insisted that the 
sole object of the sovereignty of the people 
was constitution making and conferring 
legitimacy on the new constitutions which 
were in the course of being drafted since 
early 1776. It should never become an op-
erative principle of the constitutions be-
yond regular elections for offices including 
the legislature, as any further extension of 
this principle would endanger other con-
stitutional principles and especially the su-
premacy of the constitution as a higher law 
considered indispensable to safeguard the 
rights and liberties of the people.

This entrenchment of popular sover-
eignty did not pass unopposed. When in 
September 1776 Pennsylvania adopted its 
constitution, the conflict burst into the 
open. The legislature was installed as the 
dominant power with an executive council 
largely dependent on it. The people were di-
rectly involved in the process of law making 
enabling them to give instructions to their 
representatives for the final reading. Pop-
ular sovereignty was no longer considered 
“fiction” as it has come to be styled12, but a 
functional element in the political process. 
The American political elite was furious at 
the Pennsylvania document and worked 
incessantly until it achieved in 1790 that a 
new constitution was drafted and adopted 
in Pennsylvania, this time falling in line 
with what had become, by now, the stand-
ard of American constitutionalism with 
its entrenched popular sovereignty and 
the constitution as a supreme higher law. 
Hardly surprising the elite did not oppose 
or intervene when Louisiana sought admis-
sion to the Union in 1812. The Enabling Act 
of 1811 had expressly directed Louisiana to 
declare in its constitution “fundamental 
principles of civil and religious liberty”13. 

Though neither the mandated religious 
liberty nor popular sovereignty were in-
cluded in the Constitution of Louisiana of 
1812, Henry Clay summarized in the House 
of Representatives on March 19, 1812: “The 
Convention of Orleans had framed a con-
stitution for the State in conformity to the 
law of Congress imposing certain condi-
tions as preliminary”14.

France opposed these American pref-
erences. In the long run, though the Napo-
leonic constitutions as well as the consti-
tutions of 1814 and 1830 rejected Modern 
constitutionalism, France had no problems 
with the principles of Modern constitu-
tionalism with the sole exception of con-
stitutional supremacy. The sovereignty of 
the people was the paramount principle 
discarding any entrenchment of it along 
American lines as totally inacceptable. 
Consequently, disregard of the sovereign 
people brought the Constitution of 1791 to 
a rapid end. Its successor, the Jacobin Con-
stitution of 1793, basically an adaptation 
of the Pennsylvania Constitution of 177615, 
integrated popular sovereignty into the po-
litical process. Though never put into effect 
it lived on as a myth, especially through the 
second half of the nineteenth and the first 
half of the twentieth centuries. 

Three constitutional moments stand 
out to symbolize the French appreciation of 
popular sovereignty as sacrosanct. The first 
is the ill-reputed Constitution of the Sec-
ond Republic of 1848 with some remarkable 
parallels to the Weimar Constitution seven-
ty years later. It installed a legislature and 
a president, adopted from the American 
model, both directly elected by the people. 
The obvious consequence was that there 
might arise a conflict between both insti-
tutions, each directly legitimized by the 
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sovereign people. The constitution makers 
were aware of the problem. Nonetheless, 
they failed to provide a constitutional solu-
tion to this pending danger16. The reason is 
obvious. Any constitutional solution to this 
conflict would have resulted in compro-
mising the principle of popular sovereignty 
through setting the constitution above the 
sovereign people. A constitutional solu-
tion was impossible, and, therefore, once 
the conflict arose, it would be the end of the 
constitution – as happened in 1851.

The second example, again hinting at 
the Weimar Constitution of later days, re-
fers to the origins of the Third Republic. 
In 1871, the President of the Republic was 
by law installed. That the future constitu-
tional order was to be a republic was still 
highly embattled in the early 1870s when 
the National Assembly had a two-thirds 
majority of monarchists. When the Duke 
de Mac-Mahon became President in 1873, 
the restoration of the monarchy seemed 
to be at hand, even more so when in 1875 
the Duke de Broglie was installed as Prime 
Minister and the Constitutional Laws of 
1875 took effect. But as the constitutional 
crisis of Mai 1877 led to a renewed repub-
lican majority in the National Assembly, 
five months later, Léon Gambetta who had 
proclaimed the Republic in 1870, famously 
required Mac-Mahon, “de se soumettre ou 
de se démettre”, to submit or to step down. 
Mac-Mahon finally had to give in and two 
years later he resigned17. The sovereign 
people had spoken, crushing opposing 
constitutional preferences.

The third example is of a more recent 
vintage. Charles de Gaulle, President of the 
Fifth Republic of 1958, decided in 1962, in 
opposition to the Constitution, to run for 
re-election on a direct vote of the people. 

Art. 89 of the Constitution provided for 
revising the Constitution – according to 
which the President was indirectly elected 
by an electoral college – by the votes of two 
National Assemblies and a subsequent ref-
erendum, or a vote by a three-fifths major-
ity of a Congress, constituted of both cham-
bers of Parliament, without subsequent 
referendum. De Gaulle decided otherwise 
and without involving the legislature in 
one or the other way immediately called for 
a referendum. With some 82% of the vote 
supporting the popular election of the pres-
ident, the sovereign people had spoken and 
overruled constitutional provisions. The 
matter was settled. According to French 
constitutional doctrine, at least until 2008, 
the sovereign people was supreme, not the 
constitution18.

The Weimar Constitution of 1919 
brought Modern constitutionalism back to 
Germany where it had been introduced in 
the first half of the nineteenth century by 
bits and pieces, only to experience its fun-
damental rejection in 1867/1871 with the 
Bismarckian Constitution. But the choice 
the Weimar Constitution made was deci-
sive. It did not opt for the American version 
of the supremacy of the constitution with its 
entrenched popular sovereignty. Instead, it 
adopted the French version of the suprem-
acy of popular sovereignty encroaching on 
the constitution if necessary or convenient. 
The consequences were far-reaching.

In order to demonstrate the choice made 
by those who drafted the Weimar Constitu-
tion we need to understand the philosophy 
behind the principle of constitutional su-
premacy. The constitutional locus classicus 
for the supremacy of the constitution is art. 
VI of the US Constitution providing “This 
Constitution […] shall be the supreme 
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Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing 
in the Constitution or Laws of any State to 
the Contrary notwithstanding”19. The lim-
its this principle imposed on law-making 
resulted in a clause concluding the article 
containing the Bill of Rights which ap-
peared for the first time in the Constitution 
of Pennsylvania of 1790: “WE DECLARE 
that every thing in this article is excepted 
out of the general powers of government, 
and shall forever remain inviolate”20. Of 
particular interest is the clause the Con-
stitution of Kentucky of 1792 added to this 
section, otherwise copied verbatim from the 
Pennsylvania document: “and that all laws 
contrary thereto or contrary to this consti-

tution shall be void”21. The Kentucky provi-
sion “that all laws […] contrary to this con-
stitution shall be void”, the first of its kind 
in any constitution, may have resounded 
in the ears of Chief Justice John Marshall 
when, in 1803, the US Supreme Court deliv-
ered its opinion on the laws of the Union to 
be open to judicial review. Marshall taking 
up Alexander Hamilton’s argument in the 
Federalist persuasively extolled the mean-
ing of a higher-ranking constitution: “The 
constitution is either a superior paramount 
law, unchangeable by ordinary means, or it 
is on a level with ordinary legislative acts, 
and, like other acts, is alterable when the 
legislature shall please to alter it. If the for-
mer part of the alternative be true, then a 

Party representatives at the polling station, Berlin 31 July 1932
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legislative act contrary to the constitution 
is not law; if the latter part be true, then 
written constitutions are absurd attempts, 
on the part of the people, to limit a power 
in its own nature illimitable”22. After the 
American Civil War numerous US laws were 
declared null and void by the Court because 
they contradicted the Constitution.

This constitutional philosophy re-
mained alien to the Weimar constitution 
makers. Quite telling, the only article ma-
terially dealing with the Constitution ap-
peared as penultimate article in the title 
dealing with national legislation. Art. 76 
exclusively provided for amending the Con-
stitution which required a supermajority 
of the Reichstag. Its proposed amendment 
might be passed over the objections of the 
Reichsrat. However, “If by popular petition a 
constitutional amendment is to be submit-
ted to a referendum, it must be approved by 
a majority of the qualified voters” (art. 76,1). 
While no article was devoted to defining the 
Constitution and its legal status, popular 
sovereignty intruded even the sole article 
on the Constitution. Marshall’s warning 
sounded prophetic and found its justifica-
tion in the political practice of making laws 
which though not passed as amendments to 
the Constitution were to all intents and pur-
poses meant to alter the Constitution, the 
so called verfassungsdruchbrechende Geset-
ze (constitution-breaking statutes)23. The 
Constitution was neither superior high-
er law nor was it particularly entrenched. 
Even the individual rights it granted were 
not firmly secured as they might be sus-
pended by the Reichspräsident according to 
art. 48,2. Limited power in order to pre-
vent the Reichspräsident, the government, 
or even the legislature from invading indi-
vidual rights was no option. The state had to 

be powerful. Individual rights had not even 
been included in the original draft of the 
Constitution24. Wondering about the phi-
losophy behind this construction, the trib-
ute or, more adequately, the blame must be 
given to the Staatsrecht (state law), originat-
ing from the absolutist notion of sovereign-
ty and lacking any democratic legitimation, 
which still held its sway on Germany25. Ac-
cording to it constitutional law was nothing 
more than an inferior partial law always 
strictly subservient to the positivistically 
construed state law (Staatsrecht). Paul La-
band, who dominated the German state law 
since the late nineteenth century provided 
the argument which put its stamp on Ger-
many well into the first half of the twentieth 
century: “The legal principles contained in 
the Constitution can only be amended un-
der restricted conditions, but they do not 
have a higher authority than other laws”26.

The Weimar Constitution transferred 
the supremacy it had denied to the Consti-
tution to the people or at least purported to 
do so, even though it was not the first Ger-
man constitution to install popular sover-
eignty as has been claimed27. The Constitu-
tion of Anhalt-Köthen of 1848 deserves this 
praise as it had declared: “All powers ema-
nate from the people” (pt. I, § 5)28. While 
the Paulskirche Constitution of 1849 had 
abstained from a similar provision, most 
of the German Länder constitutions set up 
in 1919 before 11 August 1919, the day the 
Weimar Constitution was signed, adopted 
the principle of popular sovereignty, such 
as the Preliminary Constitution of Hesse 
of 20 February 1919 (art. 3), of Bavaria of 17 
March 1919 (§§ 2 and 3), and of Saxony-Al-
tenburg of 27 March 1919 (art. 3), the Con-
stitution of Baden of 21 March 1919 (pream-
ble and § 2), of Saxony-Weimar-Eisenach 
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of 19 May 1919 (§ 3), of Württemberg of 20 
May 1919 (§ 3), of Oldenburg of 17 June 1919 
(§ 3), and of Anhalt of 18 July 1919 (§ 2)29. 
Regarding this plethora of proclamations 
of popular sovereignty, the preamble of 
the Weimar Constitution fell into line with 
the widespread climate of opinion after the 
revolution: “The German people […] has 
given itself this constitution“, repeated in 
its final art. 181: “The German people has, 
through its Constituent Assembly, deter-
mined upon and decreed this constitution.” 
The legitimation for this act delivered art. 
1: “The political power emanates from the 
people.” It was a bold statement without 
further theoretical or philosophical under-
pinnings, like the Länder constitutions and 
the Austrian Constitution of 1920 but less 
expressive than the French constitutions of 
1791 and, even more so, of 1793, or for that 
matter than the German Grundgesetz of 1949 
or the French Constitution of 1958. Helmut 
Ridder criticized this failure to democrat-
ically legitimize popular sovereignty and 
interpreted this lack as the continuation of 
the absolutist concept of sovereignty30.

Despite these shortcomings and the fail-
ure to strengthen representative govern-
ment as core principle of the Constitution 
even as it might be supported by elements 
of direct democracy, popular sovereignty 
was made operative in articles 73-76 of the 
Constitution. Art. 73 provided three sce-
narios. A first clause granted the Reichsprä-
sident the power to appeal to the people in 
order to prevent a bill passed by the Reichs-
tag from becoming law: “A bill passed by the 
Reichstag shall, before its publication, be 
subject to a referendum if the President of 
the Reich, within a month, so decides. “The 
second clause offered the possibility for 
the people to express itself on a bill passed 

by the Reichstag before the Reichspräsident 
signed it into law: “A law, the publication 
of which has been deferred on the request 
of one-third of the members of the Reich-
stag shall be subject to a referendum upon 
the request of one-twentieth of the quali-
fied voters” (art. 73,2). Finally, the people 
should be able to demand the passage of a 
law: “A referendum shall also take place, if 
one-tenth of the qualified voters petition 
for the submission of a bill. Such petition 
must be based on a fully elaborated bill. The 
bill shall be submitted to the Reichstag by 
the Ministry accompanied by an expression 
of its views. The referendum shall not take 
place if the bill petitioned for is accepted 
by the Reichstag without amendment” (art. 
73,3). The rules for a referendum were to be 
detailed in a subsequent statute31. 

If the Reichsrat rejected a bill passed by 
the Reichstag the Reichspräsident might call 
for a referendum. Otherwise the bill was 
dead. In case, however, the Reichstag over-
ruled the opposition of the Reichsrat by a 
two-thirds majority and the Reichspräsident 
was not ready to sign the bill into law he 
must call for a referendum (art. 74,2).

Art. 75 is the shortest of the four articles 
and, according to Gerhard Anschütz32, re-
fers to art. 73,3: “A referendum can annul 
a resolution of the Reichstag only when a 
majority of the qualified voters partici-
pate.” Art. 76, as mentioned above, deals 
with amending the Constitution though in 
this case, and only in this case, the people 
may take the initiative. But the majority of 
the qualified voters must approve any such 
amendment.

None of these central articles made the 
direct involvement of the people in the leg-
islative process automatic and mandato-
ry, as the Constitution of Pennsylvania of 
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1776 and the French Constitution of 1793 
had provided. The question is whether it 
is justified to call this involvement of the 
people optional (fakultativ), as Anschütz 
has done33. The generally recognized point 
of reference for optional referenda was 
the Swiss Constitution of 1874: “Federal 
laws and generally binding federal decrees 
which are not of an urgent nature shall ad-
ditionally be submitted to the people for 
approval or rejection if 30,000 Swiss cit-
izens entitled to vote in eight Cantons so 
demand” (art. 89,2)34. The Weimar devia-
tion from this model is telling and may be 
understood as a consequence of the fact that 
the constitution makers never thoroughly 
discussed direct democracy, as Jörg-Detlef 
Kühne has underlined35. While in Switzer-
land the sovereign people act on its own and 

may scrutinize any federal law or decree 
without any intervening institution – with 
only a small number of qualified citizens, 
far less than 5 percent of the adult popula-
tion, sufficient to set the process in motion 
– the possibility of the German people to 
take action according to the Weimar Con-
stitution depended on the Reichspräsident 
and/or the Reichstag. Either of them had to 
call on the people or make room for their 
involvement through their deliberate inac-
tion. The general right of the Swiss people 
guaranteed by the constitution degenerated 
to a mere possibility in the Weimar Consti-
tution close to a mock provision, as other 
constitutional organs had to step in to open 
up this option, but even then, for starting a 
petition or for a successful referendum, the 
requested quorum was prohibitively high. 

"Against eternal discord", President Hindenburg's slogan for the presidential campaign, April 1932
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No wonder referenda on a national level al-
most never happened or succeeded36. Art. 
76,1 dealing exclusively with amending the 
constitution was the only exception though, 
again, the stakes were high with a required 
approval rate of the majority of the qualified 
voters.

Nevertheless, it was exactly these arti-
cles 73-76 together with art. 43 (on remov-
ing the Reichspräsident from office), strictly 
conditioned as they were and almost never 
applied in fourteen years, which contribut-
ed to the general impression of the Weimar 
Constitution as excessively emphasizing 
popular sovereignty37. This impression was 
enhanced by the well-known claim of the 
fathers of the Constitution to have created 
the most democratic constitution exist-
ing38. Gertrude Lübbe-Wolff, however, is 
certainly right to point out that the Weimar 
Constitution was, instead, “shaped by res-
ervations about the real demos and parlia-
ment as its representation”39. Weimar’s 
purported excessive popular sovereignty 
comes close to window dressing.

No doubt, the Weimar Constitution had 
its merits. It more than doubled the elec-
torate, extending the right to vote to all 
Germans, male and female, above twenty 
years of age. It insisted on gender equal-
ity, “in principle” (grundsätzlich)40 and it 
introduced a remarkable number of social 
rights41. But despite its progressive ele-
ments, often connected with the political 
program of the Social Democrats (SPD), le-
gal and constitutional thinking had to fight 
hard to shake off the authoritarian tradi-
tions of the past. The traditional Staatsrecht, 
firmly embedded in the conservative, an-
ti-parliamentary and anti-democratic part 
of academia42, was a paralyzing burden. 

The intention to establish Modern con-
stitutionalism in Germany, real as it was, 
was, however, blurred by the tendency to 
follow the French version of it with the 
constitution constantly subservient to the 
sovereign people. But instead of eliminat-
ing the flaws of this model – as the French 
Constitution of 1958 and its unfolding 
practice over the subsequent decades have 
done – the Weimar Constitution enlarged 
on them decisively, surpassing in its basic 
philosophy and constitutional design even 
the Constitution of the Second Republic of 
1848 with its fatal error. In contrast to the 
French predecessor, it additionally weak-
ened the principle of representative gov-
ernment only to counterbalance it through 
its – largely unfounded – claim of strength-
ening popular sovereignty, two principles, 
according to Oliver Lepsius, at odds with 
each other43. Finally, it installed a widely 
unchecked though powerful Reichspräsi-
dent, a construction again surpassing the 
French example, while the Constitution it-
self was not entrenched. No constitutional 
court was established to protect the Con-
stitution and to enforce limits on govern-
mental power and let the law prevail. The 
consequences were an unbalanced con-
stitution which did not automatically lead 
to disaster. Under normal conditions and 
with more experience at hand it might have 
worked well and over time corrected its ma-
jor errors. But a “good” constitution as the 
Weimar Constitution has been classified 
recently44, should provide the means to 
fend off even severe crises through provid-
ing constitutional solutions. The Weimar 
Constitution due to its construction lacking 
the necessary instruments, offered nothing 
to prevent the disaster from happening45. 
This was its greatest fault.
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