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1.  Introduction 

The recent celebration of Weimar Consti-
tution’s one hundred years represents a 
great opportunity for discussions about the 
so-called social constitutionalism. Usu-
ally, social constitutionalism is associated 
with the inter-war period, when a series 
of written constitutions around the world 
incorporated norms with social and eco-
nomic content1. These norms authorized 
State intervention in economic and social 
domains and crafted a juridical concept 
of private property’s social function. They 
also brought forward regulations regarding 
family, education and culture. If it is accu-
rate that social constitutionalism had these 
common characteristics, it is also correct 
to say that each country had a unique devel-
opment of its own social constitutionalism. 
Therefore, there is room for a series of re-
searches about these developments in each 
country and also about them in a compara-
tive perspective. 

In Brazil, the arrival of social 
constitutionalism is normally connected 
to the discussions that led to the 1934 
Constitution and the Vargas’ Era (1930-
1945). The 1934 Constitution inaugurated 
a new role for the State Power. Hence, this 
Constitution was the first one to establish 
a chapter about economic order and to 
present the notion of a social function for 
the individual property. It was definitely 
inspired by some Weimar ideas. 

Much has been said about the economic 
chapter and the attempt to regulate labor 
and capital. This article, however, focus the 
strategies used by different social groups 
to embed in the new constitution a chapter 
about education. Considering that the 1934 
Constitution introduced a series of themes 
that were not present in the previous Con-
stitution, it is vital to understand which 
social groups acted in favor of an education 
chapter. 

The previous Constitution, from 1891, 
only mentioned education to define which 
branch of federal government would be 
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Carlota Pereira de Queiroz, the only woman of the 1934 Constituent Assembly

Getúlio Vargas with the American President Franklin Roosevelt, Rio de Janeiro 1936
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responsible for each stage of the educa-
tional process. The 1891 Constitution also 
assured that public education would be free 
of religious proselytism, considering the 
anticlerical character of politicians of that 
period. But that was it. Nothing more was 
said about education in Brazil’s previous 
Constitution. The 1934 Constitution, on 
the other hand, had many articles regard-
ing the public education system and edu-
cation regulation. That’s the reason why it 
is important to understand the “strategies 
for constitutionalization” operated by those 
groups and why it was critical for them 
to insert education in the constitutional 
framework. 

One can argue that the 1934 Constitu-
tion only lasted three years and, therefore, 
had almost no impact. In November 1937, 
in a very turbulent period in Brazil and all 
around the world, the President Getúlio 
Vargas promoted a coup d’état imposing 
a new Constitution written by the jurist 
Francisco Campos. He closed the Parlia-
ment and stayed in power until 1945. None-
theless, the 1934 inaugurated a tradition to 
consider education as a theme in Brazilian 
constitutions. The authoritarian 1937 Con-
stitution, for instance, also had a chapter on 
education and regulated in detail that area. 
Of course, it represented a more central-
ized and authoritarian system, but the idea 
that the Constitution had to regulate edu-
cation prevailed. It is also possible to read 
in the actual Brazilian Constitution, from 
1988, many rules inspired by the 1934’s 
Constitution2. 

This article is divided in two parts. First, 
it will briefly explain the social and polit-
ical context of 1920’s and 1930’s Brazil. 
Furthermore, the first part will explain the 
creation of the Brazilian Education Associ-

ation and its main characteristics by using 
primary sources from the Association’s Ar-
chives3. Then, in the second part, the arti-
cle will target the attempt to regulate educa-
tion in the Constitution and the role played 
by the Brazilian Education Association 
(Associação Brasileira de Educação – ABE). 
The proposals from ABE and from another 
Commission of experts will be compared 
between each other. Then, those Education 
Chapter’s drafts will be compared with the 
approved text of the 1934 Constitution. 

This article’s focus of interest on the 
Education Association is not random. It 
represents a methodological path which 
expresses that constitutional history can be 
written in multiple forms. There are many 
ways to read a constitutional text. One could 
read the constitutional text and interpret it, 
but that text would have to be connected to 
the social-political context. That interpre-
tation could be done by studying the jurists 
that drafted the constitutions or the clash-
es between opposite interpretations and 
uses of the text, for example. In this article 
in particular, the methodological path is a 
little bit different. The focus on organized 
civil society is a way to understand the po-
litical and juridical forces that forged the 
Constitution of 1934. 

This methodology also represents a way 
to take “Brazilian constitutional history” 
seriously4, by questioning the tradition 
which argues that all Brazilian constitu-
tionalism is “secondhand material”. It is 
certainly true that constitutionalism in 
Brazil was historically inspired by the Unit-
ed States’ and Europe’s constitutions. On 
the other hand, these legal transplants were 
not automatic. In this specific research, the 
concept of “cultural translation of law”5 
would be more accurate, since this concept 
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highlights the reception of a foreign law as a 
creative act. 

This article shall demonstrate that the 
Brazilian Education Association used the 
Weimar reference in a very particular way. 
The Weimar Constitution represented the 
effort to constitutionalize the right to edu-
cation, establishing public, free and com-
pulsory schools to children from six to 
fourteen years old6. Although ABE did not 
copy exactly the German Constitution text, 
the Association incorporated those ideals 
and contributed to placing public education 
as a right in the Brazilian Constitution of 
1934.

2.  The 1934 Constitution and its political 
context 

The 1920’s was a revolutionary decade to 
Brazil in social and cultural terms. The Bra-
zilian Modern Art Week – an art exhibit that 
took place in 1922 – is deemed as the event 
that integrated Brazil into artistic moderni-
ty. The same can be said about the book or-
ganized by Vicente Licínio Cardoso in 1924 
called “À Margem da História da República”7. 
In political grounds, this book can be read 
as a kind of “modern political manifesto”. 
In this book it is possible to find the famous 
text written by the jurist Oliveira Vianna 
criticizing the “idealism” of the 1891’s Con-
stitution, seen as a legal text disconnected 
from Brazilian “reality”. There are also oth-
er articles in this book that addressed some 
of the most relevant Brazilian issues at that 
time. 

It is no coincidence that the opening 
text of Cardoso’s book tackled the problem 
of educating Brazilian people. The article 

“The Duties of the New Brazilian Genera-
tions”, by Carneiro Leão, stated: «I believe 
that, in this age of scientifically based civ-
ilization, when everything is achieved by 
culture, education is Brazil’s greatest need. 
In our country, we need culture everywhere 
and for everything: physical, hygienic, pro-
fessional, mental, moral, social, political, 
and civic culture»8. 

It is naïve to think that there were no 
deep discussions about education before 
the 1920’s and the 1930’s. Two of the most 
important Brazilian jurists of the XIX cen-
tury Tavares Bastos and Rui Barbosa, for 
example, wrote about public instruction. 
Nonetheless, since 1920’s the number of 
people claiming for state intervention in 
this area increased significantly. Leão was 
just another one begging for a government 
that would prioritize education. 

Getúlio Vargas took power in 1930, 
through an armed movement that is known 
as the “1930 revolution”. His rise to pow-
er opened space for this generation of 1891 
regime’s critics. They wanted a more ac-
tive government that would assume con-
trol and solve the main Brazilian social and 
economic problems. Since the beginning 
of Vargas’ leadership, there was a tension 
between different political groups. One 
of those groups wanted a Constitutional 
Assembly as soon as possible to turn the 
Provisional Government into a legitimate 
Constitutional State. Another group, mostly 
connected to the military, was interested in 
maintaining a discretionary government, 
so that they could promote the changes they 
thought necessary without depending on 
the Parliament. 

This conflict lasted years. It even result-
ed in a civil war between the federal govern-
ment and the state of São Paulo, although 
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the motives of this conflict are not that 
simple to delineate. Finally, in 1933, there 
were elections for constituents and, after 
that, the Vargas’ provisional government 
installed the Constituent Assembly to write 
and approve a new federal Constitution. 

Education was a central issue for this 
generation of 1920/1930 and a significant 
part of discussions in the public sphere 
during this period. Education became a 
central constitutional problem. The crea-
tion of the Minister of Education and Public 
Health and the educational reforms pro-
moted by the federal provisional govern-
ment in 1931 generated the expectation that 
the new Constitution would at least trace 
some basic structures to the development 
of the public education system.

It is possible to argue that the 1934 
Constitution had no impact whatsoever 
in educational policy. By this perspective, 
the creation of the Minister of Education 
and Public Health in November 1930 was 
the real inflection point, and all the public 
education system was structured without 
any connection to the constitutional text9. 
However, there was a big effort from differ-
ent social groups to insert in the constitu-
tional text a chapter on education. Whether 
symbolically or not, Brazilian educators of 
that time considered relevant the “consti-
tutionalization” of educational policy. The 
opinion of the famous Brazilian educator 
Anísio Teixeira, in a text originally pub-
lished in 1936, expressed this concern: 
«The Brazilian democracy of 1934 sought 
to correct itself from the mistakes of 1891, 
outlining in the current Constitution new 
directions for the educational work of the 
Republic. The governing bodies are, today, 
constitutional bodies, which derive their 

authority and competence from the coun-
try’s own great law»10. 

Throughout the Constitution’s draft, 
ideas about education from different so-
cial groups were confronted. Understand-
ing these ideas is vital to comprehend the 
construction of social constitutionalism in 
Brazil. The studies about the 1934 Consti-
tution normally use as a primary source the 
so-called Itamarati Commission debates11. 
A subcommittee was set up by the Federal 
government to draft the new constitution, 
so that the Constituent Assembly would 
have something to work on12. 

Considering the specificities of the de-
bate on education, it is crucial to better un-
derstand the performance of the Brazilian 
Education Association (ABE). Important 
figures at the time were part of ABE, like 
Vicente Licínio, the organizer of the book 
mentioned above, and Anísio Teixeira, one 
of the most notorious educators in Brazilian 
history. Despite these two names, ABE was 
an extremely plural group, bringing togeth-
er not only educators, but also jurists, en-
gineers, and other professionals concerned 
about education.

ABE’s archive has already been scru-
tinized by several researchers, especially 
education historians. Nevertheless, a his-
tory of law approach to this material can 
reveal the construction of certain strategies 
to promote the right to education in the 
1930’s. This article states that the articula-
tion of this group during the period of the 
provisional government (1930-1934) re-
sulted in the insertion of a series of predic-
tions about education in the new constitu-
tional text, therefore having lasting effects 
in Brazilian educational and constitutional 
history.
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3.  The Brazilian Education Association 

The ABE was founded on October 18th, 1924. 
A document from August 1927 mentions 
that ABE started as a small group of teachers 
that were members of the Distrito Federal 
Teachers’ League. At that time, ABE had ap-
proximately five hundred members. It was 
a time in Brazil with a significant prolifer-
ation of civil movements in different are-
as. The main examples of these organized 
groups were the Sanitary Movement and 
the National Defense League. The Asso-
ciation auto proclaimed as a non-official, 
non-partisan organization. Its main pur-
pose was to collect data and to produce re-
search to solve Brazilian education system’s 
problems. 

The 1920’s was also a time for educa-
tional reforms in several states of the Bra-
zilian Federation, such as São Paulo, Minas 
Gerais, Rio de Janeiro, Ceará and Bahia13. 
The leaders of these reforms would all be-
come relevant in educational debates one 
decade later. Names such as Sampaio Dória, 
Francisco Campos, Fernando de Azevedo, 
Lourenço Filho and Anísio Teixeira all pro-
moted the idea of a “new school” or, as Aní-
sio called, a “progressive pedagogy”. All of 
them would, sooner or later, become mem-
bers of the Brazilian Education Association. 

As mentioned above, one of the main 
activities of the Association was to collect 
data about education in Brazil. In 1925, one 
year after ABE’s inauguration, the Secre-
tary of ABE sent to all states of the Brazil-
ian Federation a letter requesting data on 
their education systems. ABE asked for a 
list of schools and official education estab-
lishments, their programs and a list of all 
teachers’ names. 

Although the Association’s objective 
was, at first, to centralize and analyze this 
data, the Association gradually assumed 
other functions. Letters sent and received 
by the Association shows that ABE acted 
as a lobby entity in certain moments. That 
happened, for example, when Fernando 
de Azevedo, an important educator at that 
time, wanted to approve an education re-
form in Distrito Federal. ABE sent letters to 
the Municipal Council members arguing in 
favor of that reform. 

ABE also organized several conferences 
and lectures. ABE organized annual meet-
ings that took place in different Brazilian 
cities: Curitiba in 1928, Belo Horizonte in 
1929, São Paulo in 1930 and Rio de Janeiro 
in 1931. Those meetings promoted the for-
mation of a network of educators engaged 
in educational reforms and supporters of a 
new pedagogy. Considering that Brazil had 
a vast territory, the realization of this kind 
of encounter must not be underestimated. 

The 1932 Conference was held in Nit-
erói, a city close to Rio de Janeiro, in De-
cember of 1932 and January 1933. At this 
Conference, the members of ABE discussed 
a draft for the new Constitution. In late 1932 
Getúlio Vargas had already promised that he 
would promote an election for the Consti-
tutional Assembly.

In addition to organizing an educators’ 
network, ABE tried to reach out to differ-
ent civil society organizations that would 
eventually deal with education issues. Dur-
ing the 1920’s and 1930’s, ABE established 
connections with organizations such as the 
National Defense League and the União 
Universitária Feminina, a group formed only 
by female university students. They also 
contacted the Teachers’ Union (Liga dos Pro-
fessores) and Sociedade dos Amigos de Alberto 
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Torres, a group formed by the admirers of 
Alberto Torres, one of the most mordant 
critics of the 1891 constitutional regime. 
All that information was extracted from the 
correspondences sent and received by the 
ABE during that period of time. 

They also established relations with in-
ternational organizations such as: Bureau 
International d’Education, Institute Jean-
Jacques Rousseau, International Institute 
of Education, Carnegie Foundation, The 
National Education Association (USA), and 
the Interamerican Federation of Education 
Associations. Most of the time they ex-
changed material about education. 

Although it was a time marked by the 
emergence of the “educator”, a special-
ist in pedagogy, ABE had the participation 
of many important jurists. Carlos Maxi-
miliano, the jurist that integrated the Ita-
marati Commission, was a member of ABE 
since the 1920’s. The Supreme Court Justice 
Edmundo Muniz Barreto was contacted by 
ABE to pursue a cooperation and the well-
known jurist Pontes de Miranda was elected 
a consultant member of the Association14. 
Levi Carneiro, the lawyer that founded the 
Brazilian Bar Association (Ordem dos Ad-
vogados do Brasil), was also a member. Levi 
Carneiro is an example that the ABE mem-
bers had also other affiliations. They were 
not fully dedicated to ABE and, for most of 
them, ABE did not represent their main af-
filiation. 

Still on ABE’s members, it is important 
to highlight that the Association had a con-
siderable women’s participation. Taking 
into account that the education field had 
many women acting as teachers, ABE had 
some female members that at some point 
occupied important roles such as General 
Secretary and President of the Association. 

Beatriz Sofia Mineiro was General Secre-
tary and Armanda Álvaro Alberto and Izabel 
Jacobina Lacombe assumed the Presidency 
for some time. 

Through the analyses of ABE’s archives 
it is clear that some internal disputes led 
to different kinds of leaderships from the 
1920’s to the 1930’s. It is not irrelevant to 
remember that a tragedy marked the Asso-
ciation’s history. A plane crashed in 1928 
and some members of ABE, Ferdinando 
Laboriau, Amoroso Costa and Tobias de 
Lacerda, all engineer professors, died in this 
accident15. The influence of these engineer 
professors of technical schools diminished, 
probably because they were outnumbered. 
In early 1930’s, the group of young educa-
tors, critics of traditional schooling, became 
more active in the Association. Fernando de 
Azevedo, Lourenço Filho, Armanda Álvaro 
Alberto, Anísio Teixeira, and others assu-
med a more prominent role in ABE. 

The most evident tension, however, 
existed between this group of educators 
and the Catholics. Private schools in Brazil 
were, at that time, mostly Catholic schools 
and the Catholic church wanted to main-
tain its influence. Suddenly they were or-
ganized in Centro Dom Vital. This group 
of organized Catholics was a huge critic of 
the “new school movement” and, there-
fore, they moved away from ABE as soon as 
this group of young educators became more 
active. The tension was even more explic-
it when the group of educators published 
a Manifesto16 in march 1932 claiming for 
secular, compulsory and free public edu-
cation. Therefore, the participation of ABE 
in the drafting of the 1934 Constitution is 
mainly the participation of this group of 
educators that took over ABE’s most prom-
inent positions. 
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4.  Drafting the education chapter of the 1934 
Constitution

To better understand the origins of the fi-
nal text of 1934’s Constitution, one should 
put side by side the three proposals for the 
Education chapter: i) the proposal elabo-
rated by the ABE Congress in 1932; ii) the 
final proposal published by the designated 
Itamarati Commission17 and iii) the second 
proposal elaborated by ABE members, after 
reading the Itamarati’s proposal and trying 
to strike a consensus18. 

The first ABE’s proposal was elaborated 
and approved during the V Education Con-
ference in the end of 1932. A Commission 
with 32 members was responsible for writ-
ing this draft. Fernando de Azevedo, the ed-
ucator that wrote de 1932 Manifesto, was the 
President of this Commission, alongside 
with Diniz Junior and Americo Wanick. The 
second ABE’s proposal, on the other hand, 
was approved during an ordinary meeting 
of ABE’s Directive Committee. Educators 
such as Carneiro Leão, Anísio Teixeira, 
Lourenço Filho, Armanda Álvaro Alberto 
and Edgard Sussekind de Mendonça were 
present at that meeting. 

The proposals were organized in the 
boxes below. They were divided by themes 
so to facilitate the analysis of this research. 
The texts were divided according to the 
following themes: (a) opening statements 
and values; (b) federative issues and the 
National Education Plan; (c) the financing 
of education and (d) the constituency of 
Education Councils. The final 1934 Consti-
tution text is in the end of each box. Organ-
izing the table in such way should make it 
easier to compare the final constitution text 
with each suggestion presented by ABE and 
the Itamarati Commission. 

By reading the constituents debates, 
which is not the approach of this article, it 
is clear that many constituents were mere 
representatives of one of those proposals. 
Therefore, it is not our aim to scrutinize 
those debates, but to compare the ABE’s 
proposals and the Itamarati Commission 
proposal with the final text approved by the 
Constituent Assembly to better understand 
the impact of those drafts in the 1934 Con-
stitution. What is being analyzed here is 
only the basic structure of the chapter built 
before the installation of the Constituent 
Assembly. 

There is some remarkable work about 
the political confrontation at the Con-
stituent Assembly regarding education19. 
Arilda Arboleya20, for instance, highlights 
that, in a first moment, the project submit-
ted by the Itamarati Commission was dis-
cussed. Then, the constituents presented 
121 amendments, most of them extracted 
directly from the ABE’s proposal. To justi-
fy their amendments, the constituents re-
ferred to the conclusions of the V National 
Education Conference and to the ABE’s 
members’ expertise21. However, Arboleya 
also highlights the influence of ideas from 
other groups besides the Itamarati Com-
mission and the ABE. She analyzed the 
role played by a group called the Catholic 
Electoral League, formed by religious pol-
iticians, and also by some regional political 
forces. Therefore, it is not correct to say that 
the Constituent Assembly did not change 
those proposals. However, as we will try to 
demonstrate using the boxes bellow, the 
core of the Education chapter of the 1934 
Constitution was built outside the Parlia-
ment, during the making of those drafts. 
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4.1  Opening statements and educational 
values 

ABE’s First Proposal
Art. 3 Paragraph 1. Education in public and private 
institutions shall aim at the integral formation of 
man and citizen, developing, in Brazilian spirit, the 
awareness of solidarity between peoples.
Itamarati Commission
Art. 111. Art, science, and education are free.
Paragraph 1. The Union, the States, and the 
Municipalities are responsible for protecting and 
favoring them.
Paragraph 2. The artistic monuments, supported 
and solicited by the public powers, enjoy the as well 
as the historical and the natural ones.
Paragraph 3. The Union shall prevent the 
emigration of the national artistic heritage.
Art. 112 […] Paragraph 5. For the admission of a 
candidate to a public, vocational, secondary school 
or higher, only merit will be taken into account, and 
the parents’ social condition will not be considered.
Paragraph 6. Academic freedom is recognized and 
guaranteed, however the teacher can not hurt the 
feelings of those who think differently.
Paragraph 7. Civic education, physical education 
and manual labor are compulsory subjects in 
primary, secondary, vocational or normal schools.
Paragraph 8. Religion is an optional subject, taught 
in public, elementary, secondary, professional or 
normal, subordinate to the religious confession of 
the students.
ABE’s Second Proposal
Article 1 - Education is a right of all people who live 
in the Brazilian territory and should be provided by 
the family and the state.
Paragraph 1. The State shall have the obligation to 
offer opportunity and school education to those 
who inhabit the Brazilian territory.
Art. 2 Paragraph 1. Education in public and private 
institutions shall aim at the integral formation of 
man and citizen, developing, in a Brazilian spirit, 
the awareness of solidarity among peoples.

1934 Constitution
Article 148 - The Union, the States and the 
Municipalities must encourage the development 
of the sciences, arts, letters and culture in general, 
to protect the objects of historical interest and the 
artistic heritage of the country, as well as to assist 
the intellectual worker.
Article 149 - Education is everyone’s right and 
must be provided by the family and the Public 
Authorities, and they must provide it to Brazilians 
and foreigners domiciled in the country, so as to 
enable efficient factors in the moral and economic 
life of the nation. and develop in a Brazilian spirit 
the awareness of human solidarity.
Article 153. Religious teaching shall be of optional 
attendance and shall be given in accordance with 
the principles of religious confession of the student 
manifested by the parents or guardians, and shall 
be part of the timetable in the primary, secondary, 
vocational and normal public schools.
Article 154 - Private primary or vocational private 
education establishments, officially considered 
suitable, shall be exempt from all taxes.
Article 155 - Academic freedom is guaranteed.
Article 158 - The dispensation of the competition of 
titles and tests in the provision of the positions of 
the official teaching, is prohibited, as well as, in any 
course, the school tests of qualification, determined 
by law or regulation.
Paragraph 1 - However, national and foreign 
nominees may be hired for a certain period of time.
Paragraph 2 - The professors appointed by 
competition for the official institutes are entitled to 
stability in their positions, without prejudice to the 
provisions of Title VII. In cases of extinction of the 
position, the teacher will be conducted to another 
position, for which he is qualified.

The Itamarati Commission propos-
al had the exact same opening line for the 
Education Chapter as the Weimar Consti-
tution. The German Constitution of 1919, 

in its Article 142, stated that: «The arts, 
science and instruction are free. State pro-
vides protection and participates in its cul-
tivation”. The Brazilian 1934 Constitution 
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didn’t copy this phrase, but it mentioned 
the responsibility of the federal, state and 
municipal branches for arts and scienc-
es. The first ABE’s proposal mentioned 
the idea of solidarity between peoples, an 
expression that was inserted in the article 
149 of the 1934 Constitution as “human 
solidarity».

The Itamarati Commission included the 
national heritage provision in its proposal 
and the 1934 Constitution maintained that. 
The Mexican Constitution of 1917 already 
mentioned “culture” and the Weimar Con-
stitution of 1919 had a similar provision 
in its Article 150: «Artistic, historical and 
natural monuments and the landscape en-
joy state protection and care. It is task of 
the Reich to prevent the export of German 
cultural property into foreign countries». 
ABE’s discussion did not tackle the national 
heritage problem, since they were focused 
only in educational issues. 

In another article, the 1934 Constitu-
tion guaranteed academic freedom. The 
final version of this article guaranteed the 
freedom of teaching without any kind of 
limitation. During the Constituent As-
sembly debates of 1933-1934, on the other 
hand, some representatives came up with 
amendments seeking to restrict or limit 
this right22. For them, academic freedom 
should exclude “offense to students that 
had other opinions”, “teaching a doctrine 
contrary to patriotism” and “preaching 
doctrines hostile to the regime and form of 
government adopted in the Constitution”. 
The agreement made by the Constitutional 
Assembly was that any regulations on aca-
demic freedom should be fixed in the Na-
tional Education Plan. The idea of academic 
freedom was present only at the Itamarati 

Commission’s proposal and was also taken 
from the Weimar Constitution. 

The first ABE’s proposal and also the 
Itamarati Commission’s suggestions did 
not stated education as a right. ABE’s sec-
ond proposal brought forward the rights 
language and this idea was incorporated by 
the final text of the 1934 Constitution. The 
Constitution’s article 149, in its final ver-
sion, displayed important values: (i) the 
importance of education to the develop-
ment of moral and economic factors, (ii) 
the idea of education as a right for everyone 
who lived in Brazilian territory, including 
foreigners, (iii) and a universal character 
to education when mentioning “human 
solidarity”. The Constitution, while declar-
ing that education is a right, is saying that 
in modern Constitutional State, education 
must be considered an individual right23. 

Both ABE’s proposals did not mention 
any regulation to religious teaching. Prob-
ably, its members thought that it would be 
better to leave this theme to the Nation-
al Education Plan. As mentioned earlier, 
just before the installation of the Consti-
tutional Assembly, Catholics walked away 
from ABE. That does not mean that Catho-
lics did not influenced the drafting of the 
1934 Constitution. A significant number 
of constituents were part of the powerful 
group Catholic Electoral League. They had 
a political program and an important item 
was to allow religious teaching in public 
schools24. The Article 153 represented a 
victory for them. However, it is important 
to underscore that Itamarati Commission, 
following the Weimar example, also em-
braced the idea of religious teaching as an 
optional subject. 

Oddly, ABE’s and Itamarati’s propos-
als were silent about the teaching career. 
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The reason why this subject is absent is not 
completely clear. This subject was a theme 
both ABE and Itamarati probably wanted to 
insert into the National Education Plan, but 
this question was particularly sensitive. In 
early 1930’s, there was growing tension in 
the disputes for positions in important uni-
versities. In the end, the Constitution As-
sembly had to find a compromise. On one 
hand, the 1934 Constitution had a disposal 
for a mandatory test to select professors and 
teachers. On the other, it authorized tem-
porary contracts for national and foreign 
teachers. So, it contemplated a more rigid 
approach to teacher’s selection, but it made 
an exception thorough those temporary 
contracts. 

By putting side by side both ABE’s pro-
posals and the Itamarati Commission draft, 
it is clear that the Commission copied sev-
eral articles from the Weimar Constitu-
tion (articles 142, 143, 148 and 150). They 
brought forward a direct translation of the 
German text into Portuguese. The final text 
of the 1934 Constitution, however, merged 
those drafts and it is possible to find in the 
Constitution words and expressions ex-
tracted from both drafts (ABE’s second 
proposal and Itamarati Commission pro-
posal) and also from the debates during the 
Constituent Assembly. 

One could argue that the legal trans-
fer, between Weimar Constitution and the 
Brazilian 1934 Constitution, would have 
occurred more intensely if they had adopt-
ed the exact text proposed by the Itamara-
ti Commission. Then, Brazil would have a 
similar, if not identical, education chapter 
to the Weimar Constitution. However, the 
proximity between ABE’s proposal and the 
Weimar Constitution is very clear. Since the 
1932 Manifesto, mentioned above, the ABE 

members have been fighting for compulso-
ry and free public education, accessible for 
all Brazilian children and teenagers. They 
were able to turn education into a right de-
termined by the Constitution. 

By adopting a sophisticated concept of 
legal transfer, that it is not reduced just to 
the exact legal text or the norm, we can con-
clude that ABE incorporated many of We-
imar educational ideals, putting that into 
their own words and even establishing ed-
ucation as everyone’s right. 

b)  Federative issues and the National 
Education Plan 

ABE First Proposal
Article 1. The States and the Federal District are re-
sponsible for organizing, managing and financing 
their educational systems, within the principles ad-
opted by the Union.
Paragraph - To the municipalities that have suffi-
cient incomes, the States may delegate, by ordinary 
law, the managing of the respective educational ap-
paratus.
Art. 2 - The Union shall:
a) to establish a national education plan, which aims 
to offer to those who inhabit the Brazilian territory, 
equal opportunities, according to their capacities.
b) stimulate and coordinate educational work 
throughout the country.
c) to exercise, wherever necessary, by deficiency of 
means or initiatives, a supplementary action.
d) to create and maintain, in non-autonomous terri-
torial districts, educational systems similar to those 
of the States.
Art. 3 - The national education plan shall be imple-
mented through general, lay and free systems com-
prising schools of all grades, common and special, 
and any other educational purpose institutions that 
may be created.
Paragraph 2 - Primary education shall be compulso-
ry, extending the obligation progressively until the 
age of 18, in the subsequent educational process.
Paragraph 3. Private education shall follow, in its



252

Itinerari

organization and functioning, the norms estab-
lished by laws of the Union and of the States.
Article 4 - The national education plan referred to 
in article 2, once promulgated, shall not be altered 
until after its full years of implementation.
Paragraph 1 - Modified, in whole or in part, under 
the terms of this article, only after an identical pe-
riod of six years may be amended again.

Itamarati Commission

Art. 112. Education will be public or private. Public 
education is a concurrent responsibility between 
Union, States and Municipalities. The education 
regime, however, will obey a general plan drawn up 
by the Union, which will establish the normative 
principles of the school organization and supervise, 
by private technical staff, their implementation.
Paragraph 1. For the purpose of awarding diplomas, 
the Union may formalize or equate private schools, 
whose program and teaching are equivalent to those 
of similar official establishments.
Paragraph 2. Primary education is compulsory 
and can be given at home and in public or private 
schools.
Paragraph 3. Education in primary public schools is 
free. In them will be provided school material free 
of charge.
Paragraph 4. In order to allow them access to sec-
ondary and higher schools, the Union, States and 
Municipalities shall establish in their budgets 
funds intended for the students fit for such stud-
ies and unable to afford them. The aid will be given 
until the end of the course, whenever the student 
demonstrates success.
ABE’s Second Proposal
Art. 1 - Paragraph 3. The States and the Federal 
District are responsible for organizing, managing 
and financing their educational systems, within the 
principles adopted by the Union.
Paragraph 4 - The Union shall:
a) establish a national education plan aimed at pro-
viding education in accordance with the preceding 
paragraphs;
b) encourage and coordinate educational work 
throughout the country;
c) to exercise, wherever necessary, due to deficiency 
of means or initiatives, a supplementary action
d) to create and maintain, in non-autonomous 
territorial districts, educational systems similar to 
those of the States.

Art. 2 - The national education plan shall be imple-
mented by means of free and public general sys-
tems comprising schools of all grades, common and 
special, and any other educational institutions that 
may be created.
Paragraph 2. Primary and secondary education 
shall be compulsory.
Paragraph 3. Private education shall follow, in its 
organization and operation, the norms established 
by the laws of the Union, the States and the Federal 
District.
1934 Constitution
Article 151 - It is incumbent upon the States and the 
Federal District to organize and maintain education-
al systems in their respective territories, subject to 
the guidelines established by the Union.
Art 150 – The Union shall:
 a) to establish the national plan of education, com-
prehensive of the teaching of all the degrees and 
branches, common and specialized; and coordinate 
and supervise its execution throughout the country;
 b) determine the conditions for official recognition 
of secondary and further education institutions and 
of higher education institutes, exercising the neces-
sary supervision over them;
 c) to organize and maintain appropriate educational 
systems in the territories;
 d) to maintain in the Federal District secondary and 
complementary education, superior and university;
 e) to take supplementary action, where necessary, 
for lack of initiative or resources and to stimulate 
educational work throughout the country, through 
studies, surveys, demonstrations and grants.
Paragraph 1- The national education plan contained in 
federal law, pursuant to arts. 5, no. XIV, and 39, no. 8, 
letters a and e, may only be renewed within specified 
periods and shall comply with the following rules:
(a) free and compulsory full-time primary education 
extended to adults;
(b) the tendency for free post-primary education to 
make it more accessible;
(c) freedom of education in all grades and branches, 
subject to the requirements of federal and state law;
(d) teaching in private schools, taught in the native 
language, except foreign languages;
(e) limitation of enrollment to the didactic capacity 
of establishment and selection through tests of 
intelligence and achievement, or by objective pro-
cesses appropriate to the purpose of the course;
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(f) recognition of private educational establish-
ments only when they ensure to their teachers 
stability as long as they serve, and a decent remu-
neration.

In ABE’s first proposal, the role that 
States and the Federal District would as-
sume in education appeared in Article 1. 
It showed that the responsibility of these 
states regarding education was extremely 
important. We can trace back this relevance 
that ABE attributed to this division of re-
sponsibilities between the federal entities 
to the discussions during the V Education 
Conference in Niteroi-Rio de Janeiro. 
The Conference was organized by specif-
ic themes. The most important theme was 
transformed into a question that some ed-
ucators would have to answer: “What are 
the respective federal, state and municipal 
government responsibilities for primary, 
secondary, vocational and normal educa-
tion?”. They would discuss this together 
during the Conference (mornings were all 
dedicated to the discussion of this ques-
tion) and then they would also debate this 
with representatives of all 22 estates in Bra-
zil. 

The centralization and decentraliza-
tion debate was intense in 1933-34 Con-
stitutional Assembly. There was some sort 
of consensus that the 1891 regime gave too 
much power to states and that the Union 
should assume more responsibilities. How-
ever, many representatives in Constitution 
Assembly argued in favor of state power, as 
a way to maintain the federal republic and 
to distribute power. Inside the Itamarati 
Commission members had different opin-
ions too. 

The proposals elaborated by ABE high-
lighted federation issues. Although the We-
imar Constitution mentioned the coopera-

tion between the Reich and the states, it did 
not get into details. So, the Weimar formula 
would not be enough. The importance of 
establishing clear boundaries in federation 
issues related to education in Brazil had to 
do with the political placements of many 
ABE members. Some of them were educa-
tion advisers for mayors and state gover-
nors and therefore they vindicated polit-
ical power for those federal entities. This 
perspective of giving power to states did 
not emerge only from a theoretical under-
standing, but arose from the acquired po-
litical experience from those social actors. 

ABE’s draft prevailed in the final version 
of the Constitution. Therefore, States would 
be responsible for their public education 
system and the Union would trace general 
and basic guidelines. The National Educa-
tion Plan would function as an element of 
unity to the system. Both ABE and the Ita-
marati Comission’s proposals mentioned 
the existence of a Plan, elaborated by the 
Union, to set up general rules on education, 
but ABE’s conception of autonomy to states 
prevailed. ABE’s members at that time oc-
cupied important positions in education in 
different states. It is not a surprise that they 
wanted to give the states some autonomy to 
manage their schools.

However, ABE’s achievement was not 
absolute. Article 150 d) in the 1934 Con-
stitution represented a huge backlash for 
Anísio Teixeira, one of the most prominent 
members of ABE at that time. He was the 
Secretary of Education in Federal District 
and had a plan to build a complete public 
education system, from nursery to univer-
sities. The Constitution of 1934 established 
that secondary schools and universities in 
Federal District would be Union’s attribu-
tion. 
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Free and compulsory full-time prima-
ry education was a guarantee in the 1934 
Constitution. ABE first wanted compulsory 
primary education, extending the obliga-
tion progressively until the age of 18. The 
second proposal included primary and sec-
ondary education as free and compulsory. 
The Weimar Constitution, in its Article 145, 
stated that “Compulsory education shall be 
universal. For this purpose, the elementary 
school with at least eight school years, fol-
lowed by the continuation school up to the 
completion of the eighteenth year, shall 
serve primarily. Instruction and school 
supplies shall be free in elementary and 
continuation schools”. In the end, the Bra-
zilian 1934 Constitution copied the Itama-
rati Commission proposal that stated that 
only primary education was compulsory. 

c)  Financing public education 

ABE First Proposal
Article 5 - For the maintenance and development 
of educational systems, the Union, the States and 
the Federal District shall constitute the respective 
education funds.
Paragraph 1. The national education fund shall 
consist of a percentage of not less than 10% of the 
income from federal taxes, special taxes and other 
eventual financial resources.
Paragraph 2. The education fund of the States and 
of the Federal District shall consist of percentages 
of the income from state and municipal taxes of no 
less than 20% of the total of their respective reve-
nues, taxes and special fees allocated to them and 
other eventual financial resources. 
Paragraph 3 - Of the education funds, a percentage 
fixed by ordinary law shall be used to fund munici-
pal, state and national scholarships to provide edu-
cation, in all grades and specialties, for students of 
exceptional ability.

Itamarati Commission

ABE’s Second Proposal
Paragraph 4 - For the maintenance and develop-
ment of educational systems, the Union, the States 
and the Federal District shall constitute the respec-
tive education funds.
Paragraph 5 - The national education fund shall 
consist of a percentage of not less than 10% of the 
income from Union taxes, special taxes and other 
eventual financial resources.
Paragraph 6. The education fund of the States and 
of the Federal District shall be constituted of per-
centages of state and municipal tax revenues of not 
less than 20% of the total of their respective reve-
nues, taxes and special fees allocated to them and 
any other financial resources. 
Paragraph 7 - Of the education funds, a percentage 
fixed by ordinary law shall be allocated to the fund-
ing of municipal, state and national scholarships to 
provide the education, in all grades and specialties, 
of students of exceptional ability.
1934 Constitution
Article 156 - The Union and the Municipalities shall 
apply no less than 10%, and the States and the Fed-
eral District no less than 20% of the income derived 
from taxes on the maintenance and development of 
education systems.
Paragraph 1. For the purposes of education in rural 
areas, the Union shall set aside at least twenty per 
cent of the quotas allocated to education in its an-
nual budget.
Article 157 - The Union, the States and the Federal 
District shall reserve part of their territorial assets 
for the formation of their education funds.
Paragraph 1. The surplus of the budget appropri-
ations plus the donations, percentages of the pro-
ceeds of public lands sales, special taxes and other 
financial resources, shall constitute, in the Union, 
in the States and in the Municipalities, these spe-
cial funds, which will be applied exclusively in edu-
cation, determined by law.
Paragraph 2 - Part of the same funds will be used 
to help students in need, through free provision 
of school material, scholarships, food, dental and 
medical assistance, and for villagers.
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Surprisingly, the draft written by the 
Itamarati Commission did not have a de-
scriptive part of financing public educa-
tion. During the Commission sessions, its 
members discussed many possibilities of 
financially guaranteeing the education sys-
tem25 – though it is still unclear the reason 
why they did not incorporate any proposal 
on this subject. A study about the incon-
sistences of the draft and the Commission 
sessions is yet to be done26. 

Undoubtedly, ABE members and Ita-
marati Commission members were con-
cerned about turning the “right to edu-
cation” into a reality. Therefore, it was 
important to create educational funds. 
ABE’s was consistent in guaranteeing a 
Fund of 10% of federal taxes to education. 
States should detach 20% of their income 
to education. In the end, the Constitution 
of 1934 adopted a similar formula to the 
one ABE had proposed.

The Weimar Constitution, in its Article 
146, stated that the Reich, states and com-
munities would provide funds to allow poor 
children access to middle and high schools, 
but it did not get into details about funding 
education in general. In 1930’s Brazil, the 
percentages municipalities, states and the 
Union would give to education were sub-
jected to intense discussions in the Consti-
tutional Assembly27. However, jurists and 
politicians of that time reached a relatively 
stable consensus that the Constitution de-
sign should guarantee de resources to make 
education right feasible. This formula was 
replicated in the actual 1988 Constitution, 
although with different percentage num-
bers. 

d)  Education Councils 

ABE First Proposal
Article 6 - The Union shall establish in the appro-
priate Ministry a National Education Council, as its 
executive and technical body.
Paragraph 1. The National Education Council is re-
sponsible for exercising the Union’s duty to stim-
ulate and coordinate educational work throughout 
the country, to administer the education fund and 
to oversee other federal educational activities.
Paragraph 2. The autonomy of the military admin-
istration is respected, as far as its specialized edu-
cational institutions are concerned.
Article 7 - The States and the Federal District shall 
maintain Education Councils and Departments, 
with technical, administrative and financial auton-
omy.
Paragraph 1. The Education Councils of the States 
and of the Federal District are responsible for ad-
ministering and overseeing the respective educa-
tional systems, through Education departments, 
their executive bodies.
Paragraph 2 - It is the private responsibility of the 
Education Councils to approve the regulations and 
plans presented by the Departments and make the 
necessary distribution of expenses.
Article 8 - In ordinary laws of the Union, the States 
and the Federal District, proposed by the Councils 
of Education, specific rules shall be established for 
the organization of the technical staff, teachers and 
administrators of the educational apparatus, in or-
der to free it from any disruptive influences, and 
to ensure their staff, on their own basis, the best 
recruitment conditions and maximum permanent 
stimuli for their specialization and efficiency.
Itamarati Commission

ABE’s Second Proposal
Art. 1 Paragraph 2. The oversight and direction of 
school education shall be exercised through Educa-
tion Councils organized with the necessary auton-
omy and exemption to ensure, against any influ-
ences, the independence of the school and spiritual 
freedom.
Paragraph 8 - The Union shall establish in the ap-
propriate Ministry a National Education Council, 
with the respective executive and technical body.
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Paragraph 9 - The National Education Council is 
responsible for exercising the Union’s function 
of stimulating and coordinating educational work 
throughout the country, administering the Educa-
tion Fund and overseeing other federal educational 
activities.
Paragraph 10. The States and the Federal District 
shall maintain Education Councils and Depart-
ments with administrative and financial technical 
autonomy.
Paragraph 11. The Education Councils, of the States 
and of the Federal District, are responsible for ad-
ministering and overseeing the respective educa-
tional systems through the Education departments, 
their executive bodies.
Paragraph 12 - It is the private responsibility of the 
Education Councils to approve the regulations and 
plans presented by the Departments and make the 
necessary distribution of expenses.
Paragraph 13 - In ordinary laws of the Union, of 
the States and of the Federal District, proposed by 
the Councils of Education, specific rules will be es-
tablished for the organization of the teaching and 
administrative technical bodies of the education-
al apparatus, in order to free it from any disturb-
ing influences., and to ensure to its staff, on their 
own basis, the best recruitment conditions and the 
maximum permanent stimulus to their specializa-
tion and efficiency.
1934 Constitution
Article 152 - It is primarily for the National Edu-
cation Council, organized in accordance with the 
law, to draw up the national education plan to be 
approved by the Legislative Power and to suggest to 
the Government the measures it deems necessary 
for the best solution of educational problems as well 
as the appropriate distribution. of special funds.
Paragraph - The States and the Federal District, 
in accordance with their respective laws and for 
the exercise of their competence in this area, shall 
establish Education Councils with functions simi-
lar to those of the National Education Council and 
autonomous departments of educational adminis-
tration.

Another example of a successful lobby 
from ABE’s members was the creation of 
Education Councils in the states. Both ABE 
proposals had detailed rules about those 

Councils. The constitutional article was 
not so specific, but it incorporated ABE’s 
suggestion. Although this subject was not 
an issue to the Itamarati Commission, the 
question of the freedom of educators and 
teachers to formulate the education policy 
was central to ABE. In a way, it was a corpo-
ratist demand, since its members needed 
work placement all around the country. 

An excerpt from the educator Aní-
sio Teixeira from ABE shows this concern 
about the formation of technical bodies to 
manage education: «As Brazil rebuilds and 
reorganizes its democratic institutions, 
having voted a new constitution, it is essen-
tial that, for the most perfect implementa-
tion of its spirit, we reshape the fundamen-
tal direction of service, such as education, 
guaranteeing independence against unusu-
al political or ideological interventions»28. 
However, even after the 1934 Constitution, 
there would be a controversy whether edu-
cation councils were technical or political 
bodies. 

3.  Final considerations 

After the approval of the 1934 Constitution, 
Getúlio Vargas spoke about the difficulties 
imposed by the text. According to Vargas, 
the Constitution represented a mix of ide-
as that would make the government’s at-
tempt to rule very hard. Considering that 
a constitutional text is forged by different 
political groups, it is expected that the final 
text embraces multiple visions. In the case 
of the education chapter, the participation 
of jurists, politicians and educators in the 
process of writing the Constitution was 
crucial. Even before the installation of the 
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Constituent Assembly, groups such as the 
ABE worked to promote the idea that edu-
cation was a priority and should be given a 
central role. 

The 1934 Constitution brought forward 
many institutional innovations in the ed-
ucation field. The National Education Plan 
and the States’ Education Councils did not 
exist before that. There were no constitu-
tional rules for financing the public edu-
cation system and regulation for the activ-
ities of each federal branch. Most of these 
innovations came from the ABE’s proposal, 
a civil society organization that had huge 
impact in drafting this part of the Consti-
tution. The 1934 Constitution, nonetheless, 
is not a copy of ABE’s proposal, because it 
incorporated suggestions from Itamarati 
Commission and even some demands from 
Catholics, such as assuring religious teach-
ing at public schools. 

As demonstrated, there was definitely 
an inspiration on Weimar, but the final re-
sult was not a copy of the German Constitu-
tion of 1919. To understand Brazilian social 
constitutionalism, then, it is important to 
comprehend the influences of foreign ex-
periences, but it is also vital to highlight the 
activities of groups, associations and orga-
nizations that helped shaping Brazil’s legal 
framework. ABE did not replicate the Wei-
mar Constitution text, but the Association 
was able to do as the Germans: to constitu-
tionalize a series of norms regarding edu-
cation, including the innovative provision 
that, for the first time in Brazil, recognized 
education as a constitutional right. 
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