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History of Constitutional Review in Brazil (From 
Foundation to Nowadays)1

marcelo casseb continentino

Introduction

This article addresses the historical forma-
tion and evolution of constitutional review 
in Brazil which, since its Independence 
in 1822, has been regulated by successive 
Constitutions (1824, 1891, 1934, 1937, 
1946, 1967/69, and 1988).

Constitutional history in Brazil is 
marked with legal and political breaks, 
which partly explains the existence of seven 
Constitutions in only two hundred years of 
autonomous political life. Every break in 
the current legal order has been followed 
by a new Constitution, democratic or not, 
meant to establish hegemonic parameters, 
guidelines and values for Brazilian society, 
which has directly impacted the institutional 
arrangements of the principle of separation 
of powers and of the constitutional review2.

Brazil’s Constitutions have reflected 
hegemonic political definitions of how the 
functioning of powers (Legislative, Exec-
utive, and Judiciary) was intended to be 

limited, even though the constituents or 
lawmakers in charge of their elaboration 
performed within the field of mere polit-
ical expectations of how formal Constitu-
tion should entrench and conform material 
Constitution3.

The evolution of Brazilian constitu-
tional review should be comprised within 
the historical and political context each of 
those Constitutions appeared in – includ-
ing the current 1988’s Constitution of the 
Republic – along with the formal provi-
sions contained in the constitutional texts. 
Thus, this study has been outlined in nine 
items, the main thread of them should be 
the “last word metaphor” and the disputes 
on the definition of the authority entitled to 
deliver it in constitutional law matters: in 
the first two items, methodological issues 
on the boundaries of a Brazilian constitu-
tional history (item 1) and on the definition 
of constitutional review (item 2) shall be 
problematized; in the following seven items 
(items 3 to 9), fundamental political mo-
menta which gave rise to new Constitutions, 
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since the 1824’s Political Constitution of 
the Empire until the current 1988’s Con-
stitution of the Republic shall be addressed.

1.  Is a history of Brazilian constitutional 
review possible?

The writing of a constitutional history is 
always an attempt of undertaking a critical 
view on legal reality of a certain community 
in time and space, as well as of reflecting on 
the possibilities and alternatives drawn up 
to each current society. That weaves an in-
tertemporal dialogue between present and 
past generations4.

This dialogue should not be a free one; 
it should be ruled. Constitutional history 
must not deviate from the epistemologi-
cal foundations of history, the objective of 
which is the broad inquiry and the critical 
reconstruction of the past from the most 
diverse perspectives, according to Lucca 
Scuccimarra5. The plurality of sources and 
the various contexts of experience involving 
the object of study – constitutional review, 
in our case – should be highlighted as to 
feature a ‘polyphonic constitutional histo-
ry’, which is opposed to the linear, progres-
sive and legislative narratives which are so 
usual among constitutional law scholars, at 
least in Brazil6.

Brazilian doctrine is largely featured 
with those linear and progressive narra-
tives, taking the risk of getting confined to 
an abstract and patterned description of 
the system of constitutional justice without 
proper historicization, as warned by Luigi 
Lacchè7, which leaves room for the mythol-
ogization of legal experience8 or a misuse of 
legal history, which becomes a way of “le-

gitimising an argument posed in the pres-
ent” as discussed by George Galindo9.

Achieving a ‘polyphonic’ history of Bra-
zilian constitutional review requires, as ad-
vised by Maurizio Fioravanti10, conceiving 
constitutional history as a ‘meeting point’, 
a ‘field of dispute’, shared by many special-
ists, which is always open and to which the 
most diverse theoretical approaches and 
interests converge.

In this sense, Joaquín Varela 
Suanzes-Carpegna11 suggests a double-per-
spective methodological approach for re-
search on constitutional history: the first 
of them, a normative-institutional one, 
based on past norms which organized the 
functioning of the State as well as prelim-
inary projects, amendments, preliminary 
versions of regulatory acts, decides the 
discourses they emanated; the second per-
spective, a doctrinal one, would be founded 
in books, articles, journals, parliamentary 
minutes, and other texts in general, which 
should be accounted in light of the social 
and political context in which the constitu-
tional text emerged and was held.

Those methodological premises ex-
plain this work’s choice of sources. “Which 
sources for which historians?”. That’s Pi-
etro Costa’s inquiry12. The answer depends 
on the questions asked and conceived by 
the historian. They also depend on time and 
space peculiarities of the object of study. 
All those aspects shall be distinctly rele-
vant in regarding historical sources13. This 
study proposes a legal history aimed at the 
historical comprehension of the solutions 
institutionalized in terms of constitutional 
review in each Brazilian Constitution ad-
opted, analyzing each one as the “other” to 
be historically and constitutionally under-
stood14.
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It assumes the premise that constitu-
tional review sets up the crucial tension be-
tween the process of law enforcement and 
the process of law making15, between law 
and politics16, between constitution and 
democracy. Consequently, in the process 
of elaboration of new constitutions, there 
is a pivotal momentum for the definition of 
the legitimate authority to deliver the “last 
word” in constitutional matters. In other 
words, which body of government or person 
would be in charge of the ‘ultimate inter-
pretation’ of law, provided that, for Michael 
Stolleis17, the history of institutions and the 
history of power is, since the middle ages, 
marked with a contest over the role of the 
interpretatio, which is part of one of the most 
important phases of legislative process, 
which is above all the efforts focused in the 
enactment of law. Thus, by means of inter-
pretation, the competent authority would 
be able to redefine (or recreate) the valid 
laws and create new power relations.

Still, if it is certain that the “last word 
metaphor” has always been in the back-
ground of the best way of institutionalizing 
constitutional review in Brazil, it is also true 
that the constitutional experience prior to 
the current constituent scenario provides 
a substantial repertoire of experience and 
the substratum of work itself, which allows 
understanding the exclusions, appropri-
ations, and alterations in the institutes 
which will originally be defined in the new 
constitutional text according to members 
of Constitutional Assembly’s horizon of 
expectation18; for the process of constitu-
tional change, grounded in social evolu-
tion, tends to display the impropriety of the 
former order in its core, through a process 
of denial, addition and/or supersumption 
(process of accretion)19.

It should be concluded that, in the 
enterprise of elaborating a history of 
Brazilian constitutional review, our reading 
key, which relies on the definition of the 
legitimate authority entitled to deliver 
the “last word” in constitutional matters, 
is a possible and fruitful methodological 
approach. Such an effort has the potential 
of conceiving a critical historical narrative 
aimed at better understanding the Brazilian 
complex system of constitutional review.

2.  A necessary definition: what is 
“constitutional review”?

A vital elucidation is befitting and neces-
sary: to distinguish the notions of judicial 
review, constitutional review and constitu-
tional jurisdiction. 

Constitutional jurisdiction incorpo-
rates a safeguarding process aimed at the 
conservation of the inviolability of the Con-
stitution, which may be performed both by 
neutral and impartial instances and by po-
litically binding bodies. In its older mean-
ing, as pointed by Gustavo Zagrebelsky20, 
constitutional jurisdiction had a broader 
scope: it meant the act of exposing, of say-
ing the right which is in the Constitution; 
therefore, it encompassed the notion of 
constitutional review.

The definition of constitutional re-
view refers, in its turn, to the institutional 
practice of safeguarding the Constitution, 
by means of which a judicial or a political 
(non-judicial) body has the role of exam-
ining the validity of a law or regulatory act 
and of, by scolding its inconsistency with 
the Constitution, applying the sanctions 
stipulated in their respective legal system. 
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It is, in fact, a modality of constitutional 
jurisdiction bounded to the examination of 
the constitutional requirements of material 
and formal validity of laws and regulatory 
acts21.

The constitutional review does not, in its 
turn, intermingle with the judicial review 
(of legislation). The judicial review is as a 
species of the constitutional review genre, 
in which the body vested with the compe-
tence to oversee the validity of regulatory 
acts is one of judicial nature22. Therefore, it 
is essential to bear in mind the distinction 
between constitutional and judicial review, 
the main feature of which, ultimately re-
lies on the judicial nature of the instance in 
charge of performing it: a political (non-ju-
dicial) body, or a judicial body, respectively.

3.  Constitutional review in times of 
Monarchy: lesson from Europe

It is usually stated that Political Constitu-
tion of the Brazilian Empire, from 1824, 
did not acknowledge the practice of con-
stitutional review of laws. Even if this sort 
of review (which does not intermingle with 
the judicial review) has occurred under the 
term of the imperial constitutional system, 
understanding how ideas and institutions 
related within the imperial constitutional 
system according to the jurists and poli-
ticians who theorized and performed in it 
reveals to be more important than track-
ing evidence of the existence of that sort of 
review, provided the narrow bounds of the 
present inquiry.

Brazilian constitutional doctrine usually 
indicates three reasons for concluding the 
non-existence of constitutional review in 

light of the Constitution of 182423: (i) the 
review of laws was exerted by the Legislative 
Power, given that the Charter of the Empire 
expressly assigned the competence to in-
terpret the laws and to guard the Constitu-
tion to the General Assembly; (ii) the con-
sensus in limiting the action of the judges 
to the mere enforcement of law; (iii) the ad-
vent of the Neutral Power coated with roles 
which were proper of a constitutional court.

It is true that the Charter of the Empire 
purposely assigned the power of interpret-
ing laws and watching over the Constitu-
tion to the General Assembly. However, in 
order to avoid miscomprehension of the 
real sense and reach of those norms, which 
would lead to anachronism24, it is befitting 
to take some historiographic caution. In 
fact, current constitutionalists advocate the 
non-existence of constitutional review25, 
as if the concepts of ‘interpretation’ and 
‘watching over the Constitution’, as stated 
in the Constitution of 1824, lied within the 
same semantic field they do nowadays.

It occurs, however, that the concept of 
interpretation was extremely complex and 
multifaceted and encompassed the acts 
performed both by the legislator and by the 
judge. For 19th century Brazilian jurists, it is 
detected the inadequacy of concluding that 
interpreting laws did not fit the judge, for 
that power was, to some extent, brooked by 
the legal community of the Empire.

Pimenta Bueno26 deeply studied the na-
ture of the judicial function as well as the 
act of interpreting laws, without neglecting 
the political sensibility required. Apart that 
interpretation assigned to the Legislative, 
in his point of view, there was the judi-
cial interpretation, or via doctrine, which 
would be performed individually through 
the study of the foundations of law in or-
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der to get to conclusions with certitude, in 
face of the real impossibility of laws being 
able to foresee every possible circumstance 
of the ruled cases. It consists of the «com-
petence which law has given the judge, and 
that for this reason he has it, to examine the 
true sense, the precept of statutes, or the 
principles of law and apply it to the ques-
tion posed to him, as he understands it, and 
under his responsibility»27.

For the ‘jurist of the Empire’28, the 
judge’s interpretation was conceived as an 
authentic legislative delegation, so that its 
scope should be bounded to the concrete 
case controlled by the legislator, and should 
never be able to establish a mandatory gen-
eral rule for other judges or courts.

A similar concern should be reserved to 
the clause “watch over the Constitution”, 
which conceptually assigned to the Legisla-
tive Power the role of interpreting, watch-
ing and enforcing the Constitution29. The 
guard of the Constitution imposed the duty 
of respecting it and making it respected as 
established in it, argued Pimenta Bueno in 
the light of comparative law30. It also im-
posed the duty of examining and oversee-
ing government compliance, which made 
it a great force against casual arbitrariness 
from the Executive Power.

The clause “watch over Constitution”, 
unlike nowadays, was interpreted as a ge-
neric entitlement which authorized the 
Assembly to inspect and to examine if laws 
were accurately observed31, not necessari-
ly meaning a normative foreknowledge for 
performing the constitutional review of 
laws32. 

The third aspect to be analyzed lies on 
the fact that some scholars argue that the 
Neutral Power would be the cause of the 
non-existence of constitutional review 

in the Brazilian system33. This statement 
needs, however, further discussion.

A simple analytical collation between 
the Project of Constitution for the Empire of 
Brazil of 1823, elaborated by the Constituent 
Assembly of the Empire34, which was dis-
solved by Dom Pedro, and the Charter of 
1824 would weaken such a rationale, for in 
1823’s Project, there was no mention to the 
Neutral Power; on the other hand, the insti-
tutional configuration of the Judiciary Pow-
er was substantially similar in both texts35. 
There was not in either of them any provi-
sion concerning the judicial role of consti-
tutional review, which implies the adoption 
of a timid outline for the Judiciary Power, 
essentially based on Montesquieu36, ac-
cording to whom the judge was only enti-
tled of enforcing the letter of law, and was 
prevented from resorting to any resource of 
interpretative or discretionary nature.

Howsoever was the Neutral Power (or 
“Moderating Power”) in charge of watch-
ing over the maintenance of independence, 
balance, and harmony of the other political 
powers37, his assignments did not fit the 
performance of the constitutional review 
of laws by making a law invalid and inappli-
cable for its inconsistency with the Consti-
tution, as it is the standard nowadays. The 
Neutral Power put the Emperor in charge 
of upkeeping the good relations among the 
political powers and of impeding casual 
abuse38.

For this reason, Tobias Barreto39 did not 
forbear the Brazilian constitutional system, 
which, in his point-of-view, was carved on 
“theological and metaphysical damages”. 
In imperial constitutionalism, the prevail-
ing image of the legal-constitutional order 
itself placed the emperor in the apex of the 
state and normative apparatus, making him 
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a sacred and mythical figure, unfailingly 
devoted to achieve the collective interest 
and the well-being of society. As a conse-
quence, the validity of laws and acts did not 
lie in the Constitution, but in his imperial 
fairness and goodness40.

It would not be difficult to perceive that, 
within that political context, there would be 
no proper environment to the development 
of judicial review, for the imperial majesty 
overtook the other powers and functioned 
as the supreme inspector of the nation.

The constitutional reform promoted by 
the Additional Act of 1834 introduced a spe-
cific supervisory process in the 1824 Con-
stitution, making explicit that the imperi-
al constitutional order moved on to fit the 
practice of constitutional review (non-ju-
dicial though). It was formally assigned 

to the presidents of the Provinces and to 
the General Assembly (and the provincial 
ones) the power to reject the laws regarded 
as incompatible with the Constitution.

So, during the Brazilian Empire, there 
was the constitutional review of provincial 
laws mechanism, the objective of which was 
to counterbalance the legislative compe-
tence assigned to the Provinces through the 
creation of the Provincial Legislative As-
semblies. In the light of the constitutional 
order altered by the Additional Act of 1834, 
there were three distinct constitutional re-
view procedures41, which confirmed the 
existence of such an institutional practice 
in the Empire.

In this context, one should highlight 
the paramount role of the Council of State, 
reinstated by the Law 234, from November 

Supreme Federal Court, Brasília
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23, 1841. Composed by jurists and states-
men of the Empire nominated pro vita by 
the Emperor, the Council of State, known 
as the “brain of monarchy”, performed 
high-level political roles by advising the 
Neutral Power or opining on the edition of 
projects of law. It also performed adminis-
trative roles, assisting the Executive Power 
by publishing acts and resolutions and by 
working as an administrative court. During 
its lifecycle (1841-1889), the Council of 
State stood out at examining the validity 
of provincial laws in defense of the com-
petence of the central government and for 
its intense interpretative activity of laws in 
general, often in response to doubts for-
warded by judges and courts, publishing 
resolutions and warnings which were fol-
lowed by the jurisdictional bodies. Thus, it 
also performed an important institutional 
role in constitutional review42.

Therefore, during the Charter of the 
Empire term, the political definition re-
garding the authority legitimated to state 
the law in last instance did not lie on the 
judges or on the Judiciary Power. The safe-
guard of Constitution inviolability was as-
signed to the political instances, the Exec-
utive and the Legislative.

Though it is necessary to understand why 
the stipulation of the (non-judicial) consti-
tutional review was substantially modified 
with the advent of the Republic, as, from 
then on, the judicial review was adopted in 
the Constitution of the Republic of the Unit-
ed States of Brazil in 1891, which entailed a 
redefinition of the authority entitled to state 
the last word in constitutional matters. 

4.  Constitutional review in the beginning of 
the Republican Era: the American parameter

The introduction of the judicial review in 
Brazilian legal order was a result of a com-
plex conversion of factors related to the 
transition from a centralized monarchy 
to a federalist republic43, notorious as the 
“First Republic” (“Primeira República”), 
the emergence of which led to more polit-
ical and administrative autonomy for the 
States (formerly called Provinces). From a 
legislative point-of-view, however, it was 
necessary to counterbalance the empower-
ing of the new States with the novel role as-
signed to the judges, in general, and to the 
Supreme Federal Court (STF) of, by means 
of the constitutional review, conserving the 
legislative and administrative powers of the 
federal government as well as keeping the 
integrity of national politics44.

In order to do so, a new constitutional 
model was adopted as reference; Brazilian 
politicians and constitutionalists’ source 
for inspiration and comparison was to be 
found in the American liberal constitution-
al system and not in the French-Iberian 
European constitutional model45. Accord-
ing to Rui Barbosa46, “our trail blazer will 
be the American law” and “Brazilian Con-
stitution is its child”. The Decree nº 848, 
from October 11, 1890, “which establishes 
Federal Justice”, took charge of expressing 
the intended shift in the course of constitu-
tional thought and in the Brazilian judicial 
practice by setting standards to the applica-
tion and the interpretation of law based on 
Anglo-American law47.

Paulo Bonavides48 highlighted that the 
Constitution of 1891 was the «great mon-
ument of our liberal culture», which per-
formed, at least from a formal perspective, 
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a break with the constitutional system from 
the Empire. It rejected the parliamentary 
way anchored in the unitary and central-
ized political system and replaced it with 
the federalist presidentialism. Also, Mon-
tesquieu took Benjamin Constant’s place, 
consecrating the separation of the three 
powers through the extinction of the Neu-
tral Power. The liberal rights were fully 
protected, specially the property right and 
the habeas corpus – which has become the 
main instrument of the citizen’s defense 
against government’s arbitrariness and il-
legalities –, not only being restricted to the 
defense of freedom movement.

The conception of the Judiciary Power 
invested with more institutional protag-
onism was assimilated by the Provisional 
Government, by the Commission which 
elaborated the Project of Constitution and 
by the Constituent Assembly of 1890-91, 
for it was indispensable to the maintenance 
of the new form of State49. Part of the mem-
bers of Constituent Assembly understood 
that such an assignment should be vital to 
secure Brazilian federalism, in the same 
fashion as the Supreme Court of the United 
States did as to firmly keep American fed-
eralism50. Besides, many of them recalled 
their concrete experience from imperial 
times; bearing in mind the political lesson 
from the Empire, when local Legislative 
Assemblies were prodigal in making laws, 
especially of fiscal nature as to step up their 
own tax revenues, usurping central govern-
ment’s power, they thought the new States 
of the Federation would adopt the very same 
expedient in order to increment their bud-
get revenues to the detriment of the inter-
ests and of the competence of the Union51.

A subtle redefinition concerning the 
legitimate authority to state the ultimate 

meaning of law was weaved and was dis-
tinguished from those in imperial times. 
Regarding the new system, Carlos Maxi-
miliano52 pointed out that “the spirit” of 
the “supreme code”, in line with the pos-
itive law and the American law, stated that 
the constitutionality of laws and acts of the 
Executive should be judged by the Federal 
Supreme Court, in the terms of article 59 
of the Constitution. Aristides Milton53, at-
tuned to the new course of events, summa-
rized the institutional change undergone by 
the judicial role precisely in his commen-
tary to the Constitution of 1891: contem-
plated with the assignment of the inter-
pretation of the Constitution, inspired in 
the Supreme Court of the United States, the 
Judiciary Power would reveal all its compe-
tence and strength.

Opponents to the republican and fed-
eralist project of the revolutionary govern-
ment were concerned with the gamma of 
powers to be assigned to the Federal Su-
preme Court, an institution which was at 
the concrete risk of being co-opted by the 
Executive Power and of being converted 
into an auxiliary body of the President of the 
Republic, who was in charge of nominating 
the members of the court unilaterally54. 
Many anti-government constituents stood 
up against the institutional strengthening 
of the STF, which was mirrored in the Su-
preme Court of the United States and broke 
with the monarchic tradition of its “prede-
cessor”, the Supreme Court of Justice of the 
Empire55.

For this reason, Rui Barbosa’s propos-
al consistent with the introduction of the 
principle of the stare decisis in Brazilian 
constitutional system56 ended up being 
rejected by the “Special Commission of 
the 21”, created to evaluate the merit of the 
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Project of Constitution of the Provisional 
Government57. The Commission of the 21 
showed concern that the STF would become 
a body submissive to the chief of the Exec-
utive Power and, consequently, through the 
mandatory binding of the courts, the Judi-
ciary could be fully co-opted by the Presi-
dent of the Republic, who would indirectly 
have the authority of the “last word”58.

It is worth noticing that, since the quar-
rel in the Constituent Assembly of 1890-91, 
the construction of the competence of judi-
cial review is a result of more or less control-
lable political prognosis so that one cannot 
recognize it59, as traditionally conceived in 
Brazilian constitutional literature, as the 
result of a natural and inherent attribution 
of the Judiciary Power60. A brief compared 
look reveals that this model was not adopted 
in other historically consolidated democra-
cies (e.g. England and France).

The Brazilian Republic, committed to 
the dream of institutionalizing federalism 
in Brazil, operated such a change of author-
ity. It was necessary, therefore, to reduce 
the power of the National Congress so that 
the former art. 15 of the Constitution of 
the Empire, which assigned broad powers 
to the General Assembly, including that of 
interpreting the laws, was not reproduced 
in the Constitution of 189161. The power to 
interpret the laws and the Constitution was 
implicitly transferred to the Judiciary Pow-
er. The STF, thus, emerged strengthened.

However, the shift in the formal outline 
did not immediately impact the legal cul-
tural field. The redefinition of the legiti-
mate authority to state the last word in con-
stitutional law, by means of the expressed 
reception of the judicial review, faced many 
mishaps. The most important of them is 
that changes in the legal culture of a certain 

community happen in a distinct and lon-
ger-lasting temporality from that of poli-
tics. The mere change in the constitutional 
text in republican era was not followed by a 
change of the judges who were part of the 
Judiciary or even its upper body, the for-
mer Supreme Court of Justice of the Empire 
which was turned into the STF, composed 
by fifteen justices, fourteen of them had 
been working in the late Supreme Court of 
the Empire62.

Prima facie, the practice of ‘judicial re-
view’, though expressed and constitution-
ally authorized, stirred up much controver-
sy and even submitted judges to criminal 
lawsuits, such as the “crimes of hermeneu-
tics” 63.

On the other hand, the extension that 
encompassed the institute of the habeas 
corpus64 in the Constitution of 1891, led 
to the formation of the “Brazilian habeas 
corpus doctrine”, which had been conse-
crated in the courts and in the STF, allowing 
the Judiciary Power to perform an effective 
constitutional review of laws and acts of the 
Executive and Legislative Powers.

Although the Constitution of 1891 for-
mally consecrated the principle of the 
separation of powers, there was a predom-
inance of the Executive Power, which, in 
face of political instability of the country, 
needed to resort to the institutes of federal 
intervention and the state of siege in or-
der to supposedly maintain governability. 
It occurs that the only change in this Con-
stitution, promoted by the Constitutional 
Reform of 1926, had as its main objective, 
among others, to restrict the scope of the 
habeas corpus65 and the competence of the 
Judiciary Power66.

To sum up, the judicial review emerg-
es, above all, from a fundamental political 
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decision about the definition of the legiti-
mate authority to say the last word in con-
stitutional matters. It does not constitute 
conditio sine qua non to the existence of a 
democratic and republican constitutional 
system. And the legal experience of the first 
Brazilian Republican Constitution should 
make it clear that the Judiciary Power, as a 
political body, might pose challenges to the 
more expansionist intentions of the heads 
of state.

5.  The Revolution of 1930 and the Social 
Constitution of Brazil of 1934 

The new period after the fall of the First Re-
public (1889-1930) and the 1891 Constitu-
tion set a blunter break with changes in the 
course of the country’s constitutional histo-
ry. President Washington Luís was not able 
to finish his term. Neither did he secure 
the investidure of his elected candidate, 
both wiped out by the Revolution of 1930, 
which drove Getúlio Vargas to the power 
with the promises of cleaning the country 
from the illness of electoral corruption, 
from the domination of the political oli-
garchies which had deepened the social and 
economic differences in the country; and of 
finally promoting the ethical sanitation in 
the federative republican system67.

As the new leader of the country, one of 
Getúlio Vargas’s earliest acts was the Decree 
nº 19.398, from November 11, 1930, which 
instituted the Provisional Government and 
bestowed it with full executive and legis-
lative powers, besides having suspended 
many constitutional guarantees and estab-
lished clauses of non-justiciability until 
the edition of Brazil’s new Constitution. 

Vargas did not show willingness to convene 
the Constituent Assembly and to elaborate 
the new Charter, displaying his first signs 
of authoritative penchant. He was pushed 
by some States, led by São Paulo, in the so 
called “Constitutionalist Revolution” of 
1932, hatched on July 9, 1932, which made 
him commit to the call for elections for the 
Constituent Assembly, to be held on No-
vember 15, 1933. Brazil’s new Constitution 
was finally promulgated on July 16, 1934, 
but had a very short lifecycle: three years 
and three months long.

As to assist the duty of the upcoming 
Constituent, a commission of notables was 
founded, known as “Commission of Ita-
maraty”, which drafted the Project of Con-
stitution. Although it seems to be natural 
the elaboration of a document ideologically 
linked to the leader of the nation’s political 
interests and projects, remarkably cen-
tralist and authoritarian, that Commission 
was composed by jurists adhered to social 
thought68 and elaborated a ‘compromiser’, 
heterogeneous from the ideological point-
of-view69, Project of Constitution in an at-
tempt of implementing the Welfare State70. 

Within the realm of Judiciary Power, the 
Commission of Itamaraty proposed some 
limits to the Federal Supreme Court in the 
performance of constitutional review71, 
specially the prohibition of declaring the 
unconstitutionality of a law which had been 
applied without complaints five years after 
its publication and the suspension of effect 
of the judge’s decision which laid aside the 
law regarded as unconstitutional until the 
judgement would be confirmed by the court 
in appeal seat72. Oswald Aranha73, member 
of the Commission of Itamaraty, defended 
not assigning much power to the Supreme 
Court in the scope of constitutional review 
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so that there would not be the “institution 
of the Judicial Republic of Brazil”.

The restraint to the Judiciary seemed a 
natural course to be followed with the re-
jection of Themistocles Cavalcanti’s74 pro-
posal of assigning the power of declaring, 
in theory, the unconstitutionality of laws 
by means of direct action to the STF. Ac-
cording to Afrânio de Melo Franco, the cre-
ation of this other “dangerous” competence 
would lead to the subversion of the regime 
of separation of powers. That deserved 
from Antônio Carlos75, another member of 
the Commission, the following comment: 
«The decree in theory of the unconstitu-
tionality of laws by the Supreme Court ex-
trapolates all principles which have, so far, 
held over the world».

In the Constituent Assembly, the debate 
on the constitutional review and on the STF 
endured. There was discussion on the cre-
ation of a Constitutional Court following the 
example of the Austrian Court76. However, 
there were divergent positions on the in-
stitutional strengthening of the Supreme 
Court.

On the one hand, part of members of 
Constituent Assembly understood the 
practice of diffuse constitutional review 
was “flawed” because STF’s decision had 
limited effects to the parties in the lawsuit 
and did not bind other and future cases77. 
It would neither reduce the volume of law-
suits in the STF and in the Judiciary, nor 
would make justice faster, cheaper and 
more effective in protecting the citizens’ 
rights. The decision of the STP would set 
a sort of “vote without mandatory force” 
or even a sort of vote “with purely platonic 
mandatory force”78. From such a perspec-
tive, it would be indispensable to institute 
some mechanism to make the declaration 

of unconstitutionality vested with effects 
towards all the people.

On the other hand, it was argued that 
assigning to the STF the prerogative of 
judging laws null and void with erga omnes 
effects would bring about the massive risk 
of the emergence of a “judiciary dictator-
ship in the Country”, according to member 
of Constituent Assembly Nilo de Avarenga’s 
opinion79.

In order to prevent the “inconvenient of 
judiciarism” and an eventual dictatorship 
of the Judiciary, the solution was to assign 
to the Federal Senate the attribution of ex-
tending the effects of STF’s decision, when 
the court judged for excluding the law from 
legal order convenient and timely. Even 
having its competences reduced – the Fed-
eral Senate was reduced to a collaborating 
body of the Chamber of Deputies, and was 
denominated “Federal Council” in charge 
of performing the institutional calibration 
of the powers80. The new role, which was 
assigned within the constitutional review 
system, can be explained by the constitu-
tional experience gained with the diffuse 
control since 1891.

If it is certain that the innovative pro-
posal gave way to the force of the tradition 
of the diffuse review system which had been 
existed for over forty years, neither could 
it be denied that it revealed a noticeable 
conception in the Constituent, which was 
divergent from the Commission of Ita-
maraty’s understanding: empowering the 
Legislative against casual abuses from the 
Executive Power, by giving the former the 
power to deliver the “last word” in consti-
tutional matters81.

There was the objective of avoiding the 
feared judicial expansionism in imposing 
political counterbalance to the strength of 



Fondamenti

166

law, which would extrapolate itself with the 
gamma of powers concentrated in the STF.

The orientation that the STF’s decisions 
should have inter partes effects prevailed in 
the legal-historical context from 1891 to 
1934, leading once more to the rejection 
of the adoption of the “principle of stare 
decisis”. There was the fundamental polit-
ical decision of not assigning so much pow-
er to the STF as to authorize it to rule with 
erga omnes effects, which would be valid to 
all recipients of the law, bringing about the 
risk of the dreaded “juristocracy”.

Two other innovations within the field 
of constitutional review are worth remark-
ing: the first, referred to the requirement 
of the absolute majority of the members of 
the court in order to declare the unconsti-
tutionality of the laws (“full bench clause”); 
the second, the representation for federal 
intervention purposes.

The Senate’s competence as adequate 
instance to perform the judgement of gen-
eralization of the effects of STF’s decisions, 
in this context, materialized the denial of 
the principle of stare decisis itself in favor 
of the upkeeping of the STF’s institutional 
tradition of deciding in concrete as well as 
the rejection of the attribution of judging 
the constitutionality of laws in theory.

Therefore, it is ensured that, at that 
time, the paradoxal relation between pol-
itics and law dramatically influenced the 
institutional engineering of constitutional 
review and the definition of the legitimate 
authority entitled of delivering the last 
word in constitutional matters.

The Constituent Assembly hesitation 
about empowering the STF, which became 
one of the fundamental topics debated 
along the process of elaboration of the 1934 
Constitution, reflects how the configura-

tion of constitutional review is intimately 
linked to the political context of each mo-
mentum, when distinct understandings on 
the relation and functioning of each of the 
powers are developed.

6.  The 1937 Constitution (“Polaca”) and the 
alleged constitutional review backward

Brazil’s Constitution of 1937 (“Polaca”)82, 
bestowed by Getúlio Vargas as he decreed 
the “New State” (Estado Novo), was fea-
tured by the hypertrophy of the Executive 
Power and by the growing authoritarianism 
of the government on behalf of ‘national 
salvation’83, shaking the democratic char-
acter of the Rule of Law. According to Karl 
Loewenstein84, it was a “Ghost Constitu-
tion”, which only existed on paper without 
being a “living reality”.

Francisco Campos, the jurist in charge 
of the elaboration of the Charter of 1937, 
strived to resignify the concept of ‘democ-
racy’ in his writings and speeches, attempt-
ing to show that the New State intended to 
achieve the ideal of a “substantial democ-
racy”, in which the common good would 
be the greatest value to be promoted by the 
government. Although that motto led to the 
restraint of individual rights and of prerog-
atives of other powers, specially the Legis-
lative Power, collective interest and nation-
al identity should prevail over individuals’ 
(selfish) rights and interests.

Therefore, it was necessary to revoke 
some options taken in the Constitution of 
1934, especially those concerning the em-
powering of the Legislative85. Pontes de 
Miranda86 tried to explain the 1937 Con-
stitution precisely within the context of a 
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world in crisis and the need of change in the 
institutions. Thus, he recognized that one 
of the new Charter’s virtues was to restore 
what the 1934 Constitution had supposed-
ly erased: the personal power of the head of 
State.

The Judiciary Power and the STF were 
impacted by the shift of regime, of which 
the ‘anti-judiciarism’ of the New State is 
revealing87. Concerning the STF, the Char-
ter of 1937 stated that the decisions of un-
constitutionality could be reviewed by the 
Parliament88, being the validity of the law 
maintained regardless the unfavorable de-
cision of the STF, which, in practice, meant 
the redefinition of the powers of the legit-
imate authority entitled of delivering the 
last word in constitutional matters. In the 
root of such novel institutional design, in 
spite of the authoritarian bias of the im-
plemented government, a democratic rea-
son89 could be glimpsed, for the power to 
interpret the Constitution encompassed, 
somehow, the power of (re)formulating it, 
as explained by the novel institute creator, 
Francisco Campos90.

Nevertheless, in face of the highly cen-
tralized legal-political context, that institu-
tional mechanism, which in other consti-
tutional realities is due to a consented and 
legitimate political decision, took an anti-
democratic garb. Once the Parliament was 
dissolved by the President of Republic, the 
provision at article 96 of the 1937 Charter, 
which was a privative duty of the Parliament, 
was directly and personally performed by 
the President himself91. Despite the dis-
course favorable to popular sovereignty, the 
power to reverse STF’s decisions became 
a potential instrument of co-optation and 
control over the STF.

It is true that there is no full dimen-
sion of the repercussion in the institu-
tional practice during the New State. The 
President of Republic, however, came to 
take advantage of the power assigned by 
the Charter to reverse STF’s decisions, 
despite the reactions against it92. Such an 
experience allows one to conclude that, in 
Brazil, the allegedly democratic character 
of the article 96 of the Charter of 1937 was 
instrumentalized in favor of the illegitimate 
concentration of power. For no other rea-
son, according to Paulo Bonavides93, the 
Polaca brought about a halt in the evolution 
of constitutional review as it submitted the 
judicial decision of unconstitutionality to 
the Parliament’s scrutiny94.

In fact, by closing the National Congress 
and taking over its attributions in pleni-
tude, the President of Republic completely 
wrested the singular procedure of consti-
tutional review as previewed in Charter of 
1937. Thus, he was assigned with the power 
to re-discuss and to alter the STF’s deci-
sions95, which made his influence and he-
gemony over the other powers very explic-
it96.

Thereby, two important conclusions 
could be taken concerning the Polaca. 
First, it brought about a setback on the 
institutional arrangement of the consti-
tutional defense which existed until then 
(1891-1934), provided that, by contradict-
ing the historically consolidated rationale 
of the principle of separation of powers, 
it promoted the excessive centralization 
of powers within the Executive, which was 
assigned to create, modify, revoke and in-
terpret the laws, including the power to re-
assert the validity and the effects of a statute 
regarded as unconstitutional by a final de-
cision from the STF.
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Second, in times of authoritarianism, 
no institution, even the judicial one, which 
is independent and a priori the most ex-
empted from the volatility of politics, is 
able to successfully and lastingly contain 
the violations to law perpetrated by gov-
ernors and by politics in general. And the 
long period of Getúlio Vargas’s government 
(1930-1945) was featured with intense in-
tervention within the STF97.

Therefore, the Executive Power was as-
signed with the prerogative to deliver the 
last word in constitutional matters.

7.  The Constitution of the ‘re-democratiza-
tion’ of Brazil (1946)

By the end of World War II, Brazil had joined 
the ‘Allies’ due to American pressure. The 
discourse sustaining the New State lost its 
strength dramatically. Getúlio Vargas was 
bounded to return to a democratic normalcy 
and ended up deposed from his charge even 
before the end of his term of President. A 
period of transition back to democracy and 
of severe political instability was initiated 
featuring the suicide of a president, pres-
idential depositions, shifts in government 
regimes (presidentialism and parliamenta-
rism), which came to an end with the 1964 
coup d’état.

1946’s Constitution of Brazil emerged, 
therefore, in a political booming momen-
tum around the ‘re-democratization’98, 
setting the beginning of a new historical 
time to the Constitutions. Concerning the 
Brazilian historical constitutional tradi-
tion, the new Constitution was a result of a 
summary of the individual guarantees es-
tablished in the Constitution of 1891 and of 

the social achievements from the Constitu-
tions of 193499 and of 1937100, as well as the 
effort to institute effective mechanisms to 
the bounding of Executive Power arbitrari-
ness, given the prior authoritative political 
experience101. There was large consensus 
on the need of imposing severe restraints to 
the Executive Power102.

In the Constituent Assembly of 1946, 
the Judiciary Power and especially the Fed-
eral Supreme Court were discussed. It was 
necessary to fully reestablish its guaran-
tees. The member of Constituent Assembly 
Rafael Cincurá103, aiming to restore its in-
dependence, argued: «Strong, as definitive 
will, annulling acts of the Executive or de-
nying validity to unconstitutional laws, the 
Supreme Court had preponderant role in 
the former Constitutions, as the dome of the 
federative regime. This role has been taken 
away». Aloísio de Castro104, also a member 
of that Constituent Assembly, while speak-
ing on the Judiciary Power, asserted: «From 
the partly disguised coercion to the prac-
tice of ostensive and clamant expedients, 
by the agents of the Executive and Legisla-
tive, not even the Federal Supreme Court 
is which, just as the remaining Federal and 
State Courts and judges of lower instances, 
has suffered, to our sadness, tough coups of 
contempt, and of disregard which impact in 
its diminution and in its demotion in face 
of those other powers». 

However, the traumatic experience, due 
to the hypertrophy of the Executive, did not 
favor the empowering of the STF, consid-
ering Brazilian historical-constitutional 
tradition so far. Concerning constitutional 
review, the assignments established in the 
1934 Constitution were kept in the 1946 
Constitution, specially concerning the 
scope of the effects of STF’s decision of un-
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constitutionality, which has always had im-
mediate impact in the role of the Judiciary 
and in its bonds to the other powers. In this 
point, the constituent Prado Kelly105, which 
was also a member of Constituent Assembly 
of 1933-34, defended that the effects of the 
decision of unconstitutionality should be 
limited to the concrete case, being the Fed-
eral Senate, as in the 1934 Constitution, in 
charge of extending them.

In accordance with limiting the effects 
of unconstitutional decisions to concrete 
cases, the member of Constituent Assem-
bly Gustavo Capanema106 highlighted that: 
«The decisions of the Judiciary Power only 
involve the species. If the Judiciary Power 
decides that a law or decree is unconstitu-
tional, its decision does not imply inexis-
tence of the law or decree». On the same 
line, the president of the Constituent As-
sembly, Mr. Nereu Ramos107, stated that 
the «declaration of unconstitutionality of 
laws has always been an assignment of the 
Judiciary Power”, but the “decision only 
produces effect among the parties».

From the administration of justice point 
of view, one of the main challenges was to 
deal with the excessive number of lawsuits. 
Creating a court of complaints and increas-
ing the number of justices in the STF were 
considered, as an institutional solution for 
that problem. And, just like the institute 
introduced under the aegis of the 1824 Im-
perial Constitution in the wake of French 
and Portuguese constitutionalism, it was 
considered to assign the STF with the pre-
rogative of editing “assentos”, i.e., autho-
rizing that its decisions have force of law 
with general efficacy and against all, once 
more attempting to introduce the principle 
of stare decisis in the Brazilian constitution-
al system. However, such an option did not 

prevail, as seen above. The Federal Court of 
Appeals was instituted and endowed with 
diverse appealing attributions, saving the 
almost exclusive appreciations of constitu-
tional and federative issues to the STF108.

Besides, the Constituent Assembly of 
1946 restored the prerogatives of self-gov-
ernment of the Judiciary, like the choice of 
its presidents and vice-presidents, which 
had been taken and performed by the chief 
of the Executive Power in the former con-
stitutional order109. Nonetheless, they did 
not suppress the Chamber of Deputies’ at-
tribution to keep the validity of a normative 
act judged unconstitutional, which would 
reassure the sovereign competence of the 
Federal Supreme Court.

The STF, during its nearly twenty years 
of functioning under the Constitution of 
1946, crossed periods of heavy political, 
economic and legal crisis. In the institu-
tional arrangement of the re-democratiza-
tion, the STF became a fundamental body 
to make real Brazilian novel democratic re-
gime. There was awareness of its powerful 
institutional role as a bastion of democracy 
and as ultimate interpreter of the Constitu-
tion110, aiming to restore the independence 
lost in the 1930’s as well as vesting it with 
guarantees which no longer allowed its sub-
mission to the Executive Power.

However, this time of re-democratiza-
tion was marked with various constitution-
al crisis largely arisen from “compromise 
solutions” adopted by the Constitution of 
1946 (and its social constitutionalism in-
corporated), which resulted, on the one 
hand, in the widening of democratic partic-
ipation of the proletariat, and, on the oth-
er hand, in the adoption of programmatic 
constitutional norms111, which would com-
promise the effectiveness of the Constitu-
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tion of 1946 and would lead to deepening 
the chasm between constitutional structure 
and political and institutional practice112. 

In critical moments, the STF kept a hes-
itating attitude and neither played a central 
role nor did it intervened on the course of 
political debates meaningfully. In times 
when the sense of a Constitution itself had 
been among fierce juridical-political dis-
putes, be it for the clamor for substantial 
change or replacement113, be it for the de-
fense of its validity114, be it for the strength-
ening of the Executive Power115, be it for 
centralizing powers in favor of the federal 
government over the state governments116, 
be it for judging the processes of impeach-
ment117, the STF tended to approach the 
dominating political forces118. 

However, Brazilian constitutional or-
der would undergo another break, which 
came to alter the balance of powers and, 
consequently, bring about a new perspec-
tive change towards the legitimate authority 
entitled of delivering the meaning of law in 
ultimate instance.

8.  Constitutional authoritarianism (1964, 
1967, and 1969)

With the military hustle for taking over 
the power triggered in the dawn of March 
31, 1964, a new legal order with a deep-
ly authoritative and centralizing imprint, 
which reminded the times of the New State, 
emerged in the national political scenario. 
The hypertrophy of the Executive Power 
had been designed through many norma-
tive acts, which followed the deposition of 
president João Goulart.

It is important to highlight a special 
characteristic of the new regime, which 
consisted of the enterprise of its institu-
tionalization through ordinary law and, 
above all, extraordinary (or “of exception”), 
marking it with “authoritarian legality”119 
and ambiguity, with which it was attempted 
to conciliate democratic institutes and au-
thoritative norms and practices120. The de-
gree of intervention within the organization 
of the Judiciary and of the STF had massive 
variation during the military regime.

The Institutional Act nº 1 (AI 1) was 
published on April 9, 1964, and established 
initial guidelines to the new government 
and suspended many constitutional rights 
and warranties.

At first, the Federal Supreme Court 
showed a condescendent attitude towards 
the military regime, having its president 
supported the coup121 and the other jus-
ticer not explicitly reproaching it. Although 
there was distrust, the institutional relation 
remained friendly122. Nevertheless, STF’s 
decisions, such as the habeas corpus of Pro-
fessor Sérgio Cidade Resende, of Miguel 
Arraes, Governor of Pernambuco, Mauro 
Borges, Governor of Goiás123, began to dis-
please the revolutionary command, so that 
legislative proposals were introduced as to 
‘fit’ the STF and the Judiciary Power into the 
new times124.

As to aggravate the tense relationship 
between the two powers, the president of 
the STF, justice Álvaro Ribeiro da Costa125, 
published an article (“A reforma do STF”) 
in Folha de São Paulo newspaper, on Octo-
ber 20, 1965, holding an incisive defense 
of the autonomy of the court against the 
assaults from the Executive, which led to 
uneasiness and to a strong reaction from 
the minister of war and future president, 
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army general Costa e Silva, anticipating the 
decree of the AI-2, only seven days after his 
speech126. The AI-2 mirrored the sudden 
change in the federal government’s atti-
tude towards the STF, by the promotion of 
the reform of the Judiciary Power over the 
STF’s position127.

Most significant modifications were 
those promoted by Institutional Act nº 2 (AI 
2), from October 27, 1965, and by Constitu-
tional Amendment nº 16 (EC 16), from No-
vember 26, 1965, which altered the struc-
ture of the Judiciary Power. The AI 2, among 
other modifications, increased the number 
of STF members from eleven to sixteen128, 
suspended justicer’ prerogatives and im-
peded the judicial appreciation of govern-
ment acts based on the “revolutionary leg-
islation”, post 1964. Those alterations were 
assimilated as an inacceptable interference 
of the Executive Power over the Judiciary, 
causing massive repudiation from STF jus-
tices129.

The EC 16130 continued the modifica-
tions brought by the AI 2 and assigned the 
STF with the competence of judging actions 
of unconstitutionality against federal stat-
utes, which configured a “a delicate political 
assignment in the balance of the other two 
Powers”. With the EC 16/1965, the grounds 
for the concentrated and abstract constitu-
tional review were set, which became STF’s 
most serious and sensitive competence. 
The STF was exclusively authorized to rec-
ognize the unconstitutionality of laws in a 
specific suit131, delivering a decision which 
should be extended against all, in the fash-
ion of the Austrian model of control, con-
ceived by Hans Kelsen132.

Brazilian system of constitutional re-
view, featured as ‘diffuse/concrete’ – for it 
predominantly mirrored the American tra-

dition of ‘judicial review’  –, started being 
classified as ‘mixed’, for having incorpo-
rated elements from the Austrian tradition 
of ‘concentrated/abstract’ constitutional 
review.

Yet, in order to understand the real 
meaning of the reception of the concen-
trated review in Brazil, one should bear in 
mind that the 1946 Constitution had its 
rule interrupted and its constitutional and 
democratic structure disfigured by means 
of the institutional acts which, since April 
9, 1964, summoned the “exercise of the 
revolutionary constituent power” and fully 
overwhelmed it133. The political context of 
authoritative exception allows one to un-
derstand that the sense of the concentrated 
review was different from that shared with-
in the European legal community134 (and 
by Brazilian doctrine after 1988), the un-
derstanding of which predominantly links 
it to the notion of protection of minorities 
and fundamental rights135.

In Brazil, though, the logics of abstract 
constitutional review, excused by the prag-
matic argument aimed at the perfecting 
of justice administration and of its speed, 
came to meet the authoritative purposes of 
centralization and meant the continuity of 
the constitutional reforms in the realm of 
Judiciary Power (originated in the AI 2), 
so that, in practical terms, the novel insti-
tute, which gave the constitutional review 
“total fullness”136, came about to contra-
dictorily support and enforce the new po-
litical regime in ascension by integrating 
the Supreme Federal Court to the decision 
making logics of the authoritative central 
federal government137, for its role of guard-
ian of Constitution would be unsustainable 
before the several measures taken to co-opt 
it138.
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Above all, after issuing of the AI-5, which 
led to an extreme change in the profile of 
the Supreme Federal Court by retiring three 
justices (Victor Nunes Leal, Hermes Lima e 
Evandro Lins e Silva) nominated by pres-
idents prior to the regime of 1964, when 
the STF came to be entirely composed by 
justices nominated by the military regime, 
adapting it to the most radical moment of 
the military regime139.

The 1967 Constitution aimed to fit the 
constitutional institutions within the real 
factors of power, seeking once again to 
give the new authoritative political regime 
a “constitutional legal appearance”. This 
Constitution was vested with features prop-
er of the subjacent authoritative political re-
gime, as revealed by the suppression of the 
direct vote for president of republic, which 
struck a fundamental pillar of democracy. 
Later, that Constitution was substantially 
modified by Constitutional Amendment 
nº 1, in 1969 (EC 1/1969), which kept with 
even more rigor the intake of the exercise 
of political power and of the citizens’ rights.

From a formal-legal point of view, the 
new configuration of the system of constitu-
tional review would no longer undergo any 
substantial alteration until the advent of the 
Federal Constitution of 1988. Both the 1967 
Constitution and the EC 1/1969, also known 
as “Constitution of 1969”, kept, in the main 
picture, the structure designed under the 
rule of the Constitution of 1946, as altered 
by the AI 2 and by the EC 16/1965140.

It should be highlighted, however, that 
in practice the assurance of constitutional 
review as an instrument of effective grant 
of fundamental rights and of the feder-
al system was noticeably weakened, given 
the general mark of this period of severe 
concentration of powers in the Executive, 

whereas the Judiciary and the Legislative 
were gradually stripped of minimal insti-
tutional conditions to resist to government 
weaning.

On the other hand, one needs to 
acknowledge that, during the military 
regime, regardless the hesitating attitude of 
STF towards the acts of exception from the 
Executive Power and other interventions, 
there was room for the development of 
fundamental questions on constitutional 
review in Brazil, which helped to shape 
the institute of concentrated review and 
the political dimension of the STF, as now 
previewed in the Constitution of 1988141. 
There were debates on the nature (political 
or juridical) of the constitutional review142, 
on the creation of a summula (decisions 
with binding effects) as to rationalize 
and standardize STF decisions143, on the 
president of the republic’s prerogative of 
refusing to apply an unconstitutional law144, 
on the power of validation by presidential 
sanction of a project of law not compatible 
with the proper procedure specially the 
right of initiative, on the possibility of 
constitution review of laws prior to the 
Constitution. One of the most controversial 
topics was, however, the effects of the STF 
decisions (erga omnes or inter partes and ex 
tunc or ex nunc)145.

However, it is reasonable to admit, in 
this context, that the AI 2 and the EC 16 
served to the political project inherent 
to the consolidation of the authoritarian 
government, which looked for the central-
ization of power and for the elimination 
of potential spots of inner resistance. The 
Constitutions of 1967 and of 1969, in their 
turn, continued the government desider-
atum, in accordance with the grounding 
principles of the anti-democratic regime, 
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although there have been punctual innova-
tions which, from the formal point-of-view 
of the role of the STF, could represent the 
widening of its institutional powers146.

Thus, regardless the textual widening of 
the Supreme Court’s competence through 
the provision of concentrated/abstract re-
view in the terms of the EC 16, due to the 
political-historical context, the STF nei-
ther was in fact assigned as the legitimate 
authority to deliver the last word in con-
stitutional matters nor performed the role 
of guardian of constitutional liberties. It 
operated as an instrument to endorse the 
settled authoritarian regime147.

9.  (Re)Democratization of Brazil in 1988: the 
unpredictable development of constitutional 
review

The year of 1985 was the historical initial 
mark of Brazil’s return to democracy, of 
which the first steps for the “slow, gradual 
and safe opening” were given by President 
Ernesto Geisel (1974-1979). Having be-
come President of Republic in 1979, Gen-
eral João Batista Figueiredo continued the 
process of political distension.

The resumption of constitutional de-
mocracy required a political-legal break 
up with the authoritarian regime settled 
in 1964 and later deepened in the Consti-
tution of 1967/69, which implied adopting 
a new Constitution, to be elaborated by a 
democratic constituent assembly148. The 
Constitutional Amendment nº 26, from 
1985, convoked Constituent Assembly to 
meet on February 1, 1987. 

The Constituent Assembly of 1987-88 
was featured with the intense participa-

tion of the people and of organized sectors 
from civil society. Women, indigenous, 
workers, quilombos, among other interest 
groups from the most distinct social and 
professional sectors, followed, took part, 
influenced, and pushed the members of 
Constituent Assembly149, having become 
a commonplace to say that the 1988 Con-
stitution was the “most democratic” of the 
Constitutions promulgated in Brazil.

The historical-constitutional learning 
benefitted from the formation of a sophis-
ticated system of constitutional guarantees 
and a wide gamma of fundamental rights, 
which impacted the institutional organi-
zation of the constitutional review. Leaving 
behind a regime of constitutional authori-
tarianism imposed the denial of the post-
1964 constitutional order, bringing once 
again the “process of denying” the former 
constitutional identity150, which, from the 
perspective of constitutional review, meant 
strengthening the Legislative Power and, 
more than ever, Judiciary Power151.

The creation of a Constitutional Court 
was considered, but the idea was repelled. 
Members of the Judiciary Power, specially 
justices from the STF, were against it, for 
reasons ranging from judges and justices’ 
secondary and corporatist interests to the 
incompatibility of an exclusive appropria-
tion of a model of concentrated review with 
the century long historical-constitutional 
Brazilian tradition of ‘judicial review’152. 
The solution was to predominantly save to 
the STF the competences of constitutional 
nature153.

Nonetheless, it is undeniable that the 
Judiciary Power has been significantly em-
powered in the new Constitution, which 
chose to outline a model of effective judi-
cial protection of fundamental rights154. 
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The mixed system of constitutional review 
was sustained, congregating elements from 
the American judicial review tradition and 
from Austrian constitutional review tradi-
tion.

The 1988 Constitution went even be-
yond concerning the changes occurred 
since the EC 16/1965. There was widening 
of the active legitimacy ‘ad causam’ as to 
promote the ‘direct action of unconstitu-
tionality’ (ADI), named ‘representation of 
unconstitutionality’ in the previous system, 
which put an end to the monopoly of the at-
torney general of republic, which was a post 
of the president of republic’s free nomina-
tion. In the rule of the Constitution of 1988, 
besides the attorney general, the president 
of republic, state governors, committees of 
the Senate or Chamber of Deputies, politi-
cal parties represented in congress, unions 
and the federal council of Brazilian Bar 
Association (OAB) are entitled to provoke 
the constitutional review through ADI. The 
widening of the list of the legitimated to 
propose the ADI along the years, came to be 
one of the reasons for the judicialization of 
politics in Brazil155.

The Constituent Assembly of 1987-88, 
concerned with the applicability of the wide 
list of rights to be declared by the upcoming 
Constitution, deeply innovated in Brazilian 
constitutional tradition by offering two le-
gal process instruments as to actualize the 
constitutional norms: the writ of injunction 
and the direct action of unconstitutionality 
for omission (ADO)156.

Inspired by Anglo-American law, the 
writ of injunction was conceived as a special 
legal action to authorize the judge to issue 
an order to do or not to do something, even 
though there is no statute to regulate the 
concrete case. Explaining its creation, the 

member of Constituent Assembly Virgílio 
Távora157 recalled Brazilian tough tradition 
of a constitutional history featured with low 
normative effectiveness: «Aiming to en-
force the subjective public rights, created in 
generic form by the Constitution, which, if 
not implemented by the constituted powers 
through the edition of integrative acts and 
norms of the Constitution, should bring 
about the unconstitutionality for omis-
sion»158.

The positivation of the writ of injunction 
as an instrument of Brazilian constitution-
al review indicates the 1987-88 Constitu-
ent Assembly members’ clear intention of 
breaking up with the ‘nominalist’ tradition 
and with the lack of effectiveness in Brazil-
ian Constitutions, by creating conditions 
able to provide effectiveness to the upcom-
ing Constitution through the strengthening 
of the Judiciary Power.

Concerning the ADO, which privately 
allows the STF to perform the concentrated 
control of normative omissions through di-
rect action, the Constitution of Brazil found 
inspiration in the Constitution of Yugosla-
via of 1974 and of Portugal of 1976159. It also 
innovated in this field, though. The Con-
stitution of Portugal assigned the Constitu-
tional Court the competence of only ‘to give 
knowledge’ to the legislative authority in 
charge, evidencing the declaratory nature 
of the Court’s decision. The Constitution 
of Brazil adopted a wider spectrum than 
its Portuguese counterpart, not bounding 
itself to the “omission of legislative mea-
sures,” but stating that the “normative 
omission” encompasses normative acts 
emanated from both administrative and 
legislative bodies.

Constitutional review was even more 
strengthened in Brazil with Constitutional 
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Amendment nº 3, from 1993 (EC 3/1993), 
which created the ‘declaratory action of 
constitutionality’ (ADC). Having account-
ed for the existence of the diffuse review in 
Brazil and the boundaries of concentrated 
review (via ADI), the advent of EC 3/1993, 
enabled the STF to ratify the validity (and 
binding character) of laws, the presump-
tion of constitutionality of them had been 
hit due to the existence of diverse opposite 
decisions by judges and lower courts. The 
ruling of ADC has erga omnes effects and 
binding efficacy, so that judges and courts 
could no longer judge against the orienta-
tion firmed by the STF160. 

The EC 3/1993 also created the ‘claim of 
non-compliance with a fundamental pre-
cept’ (ADPF), which also represented a step 
further in the strengthening of the judicial 
constitutional review. Regulated by Act nº 
9.882, from 1999, the ADPF encompasses 
the appreciation in abstract of the consti-
tutionality of normative acts which are not 
object of the ADI, the ADC, or the ADO 
(e.g.: town laws, laws published before the 
Constitution of 1988), which enabled the 
STF to, in practice, review the constitution-
ality of any normative act in abstract. 

Later, with Constitutional Amendment 
nº 45, dated 2004, two new institutes were 
created within the Brazilian Constitutional 
system, assigning even more power to the 
STF, by contributing to the concentration 
of the constitutional review by the STF, in 
detriment of the attributions of the Legisla-
tive Power and of the Executive Power in the 
realm of constitutional review. The sum-
mula (“súmula vinculante”) and the general 
repercussion of the constitutional issues in 
an extraordinary appeal (“repercussão ger-
al do recurso extraordinário”) enabled the 
STF to issue binding precedents on consti-

tutional matters upon the lower bodies of 
the Judiciary Power and of the public ad-
ministration, which has noticeably reduced 
the institutional role of Federal Senate in 
the constitutional review as foreseen in the 
Constitution of 1988, concerning the ex-
tension of the effects of the STF’s ruling in 
the judicial review (inter partes). 

Besides judicial constitutional review, 
the 1988 Constitution established a polit-
ical constitutional review by the Executive 
and Legislative Powers. The President of 
Republic may perform it directly in two 
distinct modes: first, through the “legal 
veto”161, when there is refusal to sanction 
law projects approved by National Congress 
in face of their inconsistency with the Con-
stitution; second, if there is refusal to fulfill 
laws which are manifestly unconstitutional 
because of the commitment to defend and 
enforce the Constitution162. 

The Legislative Power, in its turn, per-
forms the constitutional review through 
the Commission of Constitution and Jus-
tice, which examines the constitutionality 
of law projects in process in the Congress, 
or through a special committee of deputies 
and senators which examines the compli-
ance of provisional measures (MP, “medi-
das provisórias”) with the force of law to the 
constitutional requirements, which is “in 
important and urgent cases”. Besides, the 
Legislative may reject the president’s ‘legal 
veto’ or stop normative acts of the Executive 
Power163 which extrapolates the regulation, 
as well as suspend the enforcement of law 
declared unconstitutional by definite ruling 
of the STF by means of the judicial review. 
Finally, nothing impedes the Legislative 
from passing a law just to revoke another 
law considered unconstitutional.
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The promulgation of the Constitution of 
1988, however, did not have the wandering 
of abruptly modifying Brazilian legal cul-
ture, especially because practically there 
was no immediate renewal of the members 
of the Judiciary and of the STF. It took time 
for the institutions to ripen until the chang-
es of this new constitutional law temporali-
ty could be felt.

It is undeniable that the Constitution of 
1988 promoted the strengthening of the Ju-
diciary Power as an instrument of granting 
the rights and of constitutional enforce-
ment164, generating a true “discovery of the 
Judiciary”165. However, its normative pre-
visions were not easily turned into reality, 
so that the temporality of the Constitutional 
State is yet to be integrally experienced in 
Brazil.

On the one hand, old practices and 
political and government traditions have 
persisted. Regardless the boundaries of 
the Constitution of 1988, mainly articulat-
ed due to the authoritarianism which had 
featured the Constitutional period before 
1985, the Executive Power, for a long time, 
kept on enjoying its primacy in detriment 
of the Legislative and Judiciary Powers. 
That was very clear with the abuse of the 
president’s prerogative of passing MP with 
force of law, making it necessary to publish 
the Constitutional Amendment nº 32, dated 
2001, as to limit the use of that expedient.

On the other hand, the Judiciary Power 
itself has been below its institutional role, 
as it may be found in the critical evalua-
tions of jurists from that time, including 
their omission concerning the Executive 
abuses in the edition of MP. Celso Antô-
nio Bandeira de Mello166, in his reflection 
on the 10th anniversary of the Constitution, 
warned that we were close to its funer-

al, due to the excessive hypertrophy of the 
Executive Power and to the many constitu-
tional amendments which had disfigured 
the original text of 1988. This opinion sec-
onded by Fábio Konder Comparato167, who 
accused the STF of condoning to the devia-
tions and arbitrariness of the Executive.

For Luís Roberto Barroso168, ten years 
after 1988, Brazilian constitutional review 
had a performance of “ups and downs”. The 
STF, in his point of view, was responsible 
for the writ of injunction not having lived 
up, in a meaningful way, to the expectations 
generated with its creation in 1988, as they 
understood that action would have a merely 
declaratory nature of the omission (and not 
mandatory, enforcing the non-self-exe-
cuting constitutional norm in the concrete 
case)169. Attempting to understand this in-
stitutional behavior, he pointed out that the 
maintenance of all members of the STF who 
were nominated in the previous regime was 
decisive, for the new Constitution was vic-
tim of an “old and retrospective interpreta-
tion”, unsuitable for the new times.

Barroso argued for the empowering of 
the STF, taking over its new constitutional 
role, so that it could become a strong court 
with institutional authority and means to 
actualize the constitutional warranties. 
Nevertheless, in the twentieth year of the 
Constitution, after a series of modifications 
in its normative structure and in the func-
tioning of constitutional review – worth no-
ticing the recognition of the binding effects 
of the STF’s decision in concentrated and 
incidental control –, he criticized the judi-
cialization of politics, the political and in-
stitutional rise of the Judiciary, its political 
action and the consequent restraint to the 
formation of a democratic political will170.
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It turns out that, in the last decades, 
Brazilian constitutional review has re-
quired a new understanding of the princi-
ple of separation of powers, largely because 
of the new theses and jurists received in 
Brazil171. The new dynamics in the rela-
tions among powers, with a more incisive 
participation of the Judiciary, specially of 
the STF, was brought about questioning on 
the democratic legitimacy in the exercise 
of constitutional review and on the STF’s 
supposed authority to deliver the last word 
in constitutional matters, mainly when the 
court decides on difficult and highly con-
troversial matters (e.g.: abortion, private 
funding of political campaigns, imprison-
ment in second instance, criminalization of 
homophobia, right to strike etc.).

Consequently, judicial activism has 
been one of the most dominant concepts in 
political and constitutional language in the 
analyses on judicial behavior, regardless 
the semantic problems related172, evidenc-
ing the strong doctrinal and institution-
al reaction to many judicial decisions173. 
Besides, there have been presentations of 
many proposals of constitutional amend-
ments aiming to limit the powers of the 
Federal Supreme Court as well as restruc-
ture it, attempting to contain the exercise of 
constitutional review within the supposed 
limits constitutionally pre-set174.

It is certain that, as remarked by Mau-
rizio Fioravanti175, the historical era of 
Constitutional State is featured with a new 
understanding of the Constitution, which 
breaks up with the Liberal State and insti-
tutes the paradigm according to which the 
fundamental rights are directly founded in 
the Constitution, no longer depending ex-
clusively on legislative intermediation176. 
However, this new temporality of the Con-

stitution involves a new challenge, never 
figured out by Montesquieu, of seeking a 
‘balance point’ between the realm of rights 
and the realm of legislation, which are dif-
ferent operating parties of the constitu-
tional system.

Thus, it is inevitable to recognize that 
the system of constitutional review, insti-
tuted by the 1988 Constitution, established 
a rich and complex mechanism of consti-
tutional safeguard with great emphasis on 
the Judiciary Power. Nevertheless, both the 
Executive Power and the Legislative Power 
have active and relevant participation in it. 
At the same time, the current constitutional 
system has set grounds for the constant re-
design of Brazilian institutional framework, 
depending on the constitutional dynamics 
and on the institutional interactions, which 
alters the expectations towards the actions 
of each constituted power, in such a way that 
each one’s legitimacy shall never be a priori 
and shall always depend on the historical 
and political context177.

Instead of seeking definitive answers to 
the inevitable and everlasting question of 
who is assigned with the authority of deliv-
ering the ‘last word’ in constitutional mat-
ters, it is more profitable to focus on the 
exercise of constitutional review, as it has 
been the current trend, as an instrument 
of establishing institutional dialogue, from 
which the authority of defining the sense of 
Constitution lies on a dynamic, circular and 
reflexive, relation among the powers178. 
This seems to be the perspective which best 
addresses the plural and democratic will of 
the members of Constituent Assembly of 
1987-88, predominant in the Constitution 
of 1988.
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Final comments

Brazilian history of constitutional review 
reveals that this instrument of defense of 
the Constitution does not set an inherent 
prerogative to the judicial role. Although 
there is agreement on the notion that the 
Judiciary is the most appropriate power to 
perform the guard of Constitution, it does 
not allow stating the rule that the Judiciary 
would have the inherent role of performing 
it.

The analysis of the constitutional texts, 
and their respective advancements and 
setbacks, shows that the Brazilian consti-
tutional history is not the result of a linear 
and increasing evolution in which the con-
stitutional review has always belonged to 
the Judiciary Power sphere of assignments. 
Instead, constitutional review has been de-
fined based on interests and conceptions of 
hegemonic political forces.

The widest decision on the formal-le-
gal model of how the practice of constitu-
tional review should ideally be performed 
occurs during the discussion and elabora-
tion of the Constitutions (or their eventual 
reforms). It is strongly shaped by the legal 
culture and by the members of Constitu-
ent Assembly’ experience that, from their 
experiences and interests, project, in the 
future horizon, political models in light of 
which they imagine the perfect action of the 
Judiciary Power179.

It is true that all the effort employed at 
the constituent process is relative. The in-
stitutional practice and the constitutional 
habits might (or not) confirm the political 
expectations served in each one of the Con-
stituent Assembly. This is, however, a topic 
to deserve further attention in specific re-
search. By now, it is worth confirming the 

premise that the setting of the system of 
constitutional review is much more shaped 
by institutional history and by politics than 
by a proper legal ontology of roles said to be 
inherent to each of the political powers.

In this sense, as discussed in items 3 
and 4, one will find that judicial review’s 
introduction in the 1891 Constitution did 
not emerge, at first, from the need of grat-
ing fundamental rights, but of preserving 
the incipient federalism and the constitu-
tional competences of the Union in face of 
the abuses from the State legislative pre-
rogatives. Similarly, the introduction of the 
concentrated/abstract control by the EC 
16/1965, which modified the Constitution 
of 1946, did not mean a reinforcement in 
the mechanisms protection of the citizens’ 
constitutional liberties or a maintenance of 
the federative pact, according to the analy-
sis carried out in items 7 and 8. Instead, it 
was an instrument used by the government 
in order to accomplish its authoritarian 
and centralizing political project, aiming to 
avoid the interference from other powers 
and bodies.

Another important conclusion to be 
taken from the contextual history devel-
oped here, which demystifies Brazilian tra-
ditional constitutional doctrine, is that the 
looming of some political powers, specially 
the Executive, directly and almost immedi-
ately influences the functioning of consti-
tutional instruments of defense. It is logical 
because, regardless whoever is responsible 
for performing the constitutional review 
(judicial or non-judicial), it is meant to le-
gitimate the exercise of that power, which 
authorizes to limit politics by law.

Thus, the hypertrophy of the Executive, 
of the Legislative or of the Judiciary brings 
about the exercise of their functions beyond 
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their legitimate field of action, as to result 
in a form of exercise of power aside the 
Constitution and to impede mechanisms 
of constitutional review and guarantee have 
any efficacy.

In authoritarian regimes, there is a 
trend to restraint or suppress the scope 
of action of constitutional procedures or, 
even, to co-opt the bodies in charge of their 
exercise, according to detailed inquiry car-
ried out in items 6 and 8, so that the pow-
er in charge of the political conduction of 
government policy is not contested by the 
other powers as to keep the form of appar-
ent legality and the constitutionality of the 
order.

It is also worth noticing the finding that, 
once a traumatic and authoritarian gov-
ernment experience is overcome, it is en-
visaged the enacting of a new Constitution 
adopting the necessary caution as to stand 
in the return of government abuses during 
the previous political order. This aspect 
was particularly highlighted in the items 
6 and 7, in which the impact of the article 
96 of the 1937 Constitution in the system of 
constitutional review, altering its historical 
sense as consolidated up to then.

It is important to understand constitu-
tional review’s semantics in its own tem-
porality, which is in a dynamic and mutable 
process180. Even in the light of the same 
constitutional text, as it can be inferred 
in item 9, by analyzing constitutional re-
view in the 1988 Constitution, it has been 
a semantical mutation of constitutional 
review’s concept, and the previous claim 
in favor of a judicial protagonism for en-
forcing constitutional standards has been 
nowadays confronted because of judicial 
activism. In fact, the members of Constit-
uent Assembly’s horizon of expectation was 

not symmetrical with space of experience of 
constitutional and political community in 
the present time.

To sum up, the general objective of this 
essay consisted of elaborating a critical and 
contextual history of the constitutional re-
view in order to identify the boundaries of 
the traditional Brazilian narrative of consti-
tutional doctrine. More specifically, from 
each of the main constitutional experiences 
in Brazil, it intended to argue that the histo-
ry of Brazilian constitutional review reveals 
that the forms of defending the Constitu-
tion emerge from contingencies driven by 
a complex constellations of factors. One 
should not conceive constitutional review 
as an inherent assignment to the province 
of Judiciary Power, which would have been 
consolidated due to a natural institution-
al evolution and ripening of the Judiciary 
Power.

Brazilian historical constitutional expe-
rience has shown that the definition of the 
legitimate authority (Legislative, Executive 
or Judiciary) in charge of delivering the ‘last 
word’ in constitutional matters sets up a 
delicate field of political fight in which the-
ory and praxis are to catch endless clashes 
and in which a priori answers are hard to 
be obtained, because there are many insti-
tutional alternatives and, only in accord-
ance with each social and political context, 
should one get to that answer which seems 
more suitable to each community, in each 
historical picture.
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