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Brazilian Constitutional Experience: Doctrinal

Conceptions about Executive Power overlays
Between the Empire and the Republic (1824.-

1988)

Introduction

Since the granting of its first Constitutional
Charter in 1824, the reception of the norms
of international order in Brazilian domestic
law has found its broad lines in the constitu-
tional texts. Such phenomenon is present-
ed as a common feature in the two constitu-
tions of the nineteenth century — 1824, and
1891 — as well as in the five from the twen-
tieth century — those of 1934, 1937, 1946,
1967 and 1988. On the one hand, there is a
continuous line connecting constitutional
texts, on the other hand, the absence of an
exhaustive and clear description of the way
in which the norms of international order
would be received are quite salient.

The existence of this gap has resulted,
throughout the Brazilian constitutional
experience, due to a growing presence of
political constraints that, in turn, have led
to the insertion and application of inter-
national postulates in the domestic legal
sphere. These constraints were material-
ised through frequent overlapping of Ex-
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ecutive acts in relation to the other powers,
unbalancing the then desired separation of
constituted powers.

In this context, the aim of this article is
to analyse how the normative instruments
and doctrinal discourses at the internation-
al and constitutional levels were built in the
nearly two hundred years of history of the
national legal system. Moreover, emphasis-
ingthe role to be played mainly by the Legis-
lative and Executive in the process of receiv-
ing international treaties and conventions,
underlining the most successful attempts by
the Executive to impose its supremacy, thus
undermining the role of the Legislative.

1. Approaches of 19‘h century Brazilian
doctrine to the constitutional regulation of
receving treaties

The overlap between the Executive and the
Legislative in the process of receiving in-
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ternational norms has been observed since
the imperial period. This phenomenon is
already explained in the device contained
in art. 102 of the 1824 Constitutional Char-
ter, which provided for the submission
of covenant rules to the Parliament, only
«[...] when the interest and security of the
state permit». Approval by the General As-
sembly for ratification of an international
treaty was required only if they were con-
cluded in peacetime and if they involved
cession, the exchange of Empire Territory
or Possessions. This arrangement allowed
Emperor D. Pedro I to enter into a series
of commercial agreements that were not
beneficial to Brazil, shortly after independ-
ence, generating the opposite manifesta-
tion of the General Assembly that claimed
participation in the approval or rejection of
treaties of any nature, as they affect inter-
ests, as well as in national life and invasion
of legislative competence, derogating from
national laws’.

The executive overlay was mitigated
through mechanisms of political back-
ground, as established in the text of art.
202 of the Regency Law, which required the
prior approval of the General Assembly for
all types of treaties®. After the period of re-
gency as interpreted by the Marquis of Sao
Vicente, the conviction was established that
international treaties establishing benefits
of the national treasury, altering the estab-
lished rights of importation, exportation,
or derogating from the provision of laws,
could generate rights and obligations for the
Brazilian State, which would only be valid
with the prior approval of Parliament*. The
powers originally assigned to the Executive,
therefore, began to be subject to a process
of limitations, which required the approv-
al of the Legislative. Throughout the years
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of the empire, it is thus, possible to see the
growing position of the doctrine in favour of
the flexibility of what was born as an initial
rigid overlap of the Executive, interpreting
it in an increasingly moderate way.

Still, in the doctrinal field, the few books
on international law published in Brazil in
the nineteenth century5 are silent on the
subject, which emerges, however, in those
of constitutional law. The silence of the
internationalists can be identified as a re-
flection of the fact that international law, in
many academic environments of the time,
is still confused with natural law, and pro-
gressively considered as a kind of interna-
tional “moral”. This is directed to the duties
in covenant norms, so that the set of mech-
anisms and technical instruments proper
for the internationalist universe, in that
context, did not exceed the limits of trea-
ty law, maritime law, and diplomatic and
consular law®. It is a scenario that seemed
to be symptomatic of a conception that was
not seen as necessary to theorise the sub-
ject, hence relegating it to the universe of
constitutionalists. It will only be possible to
find an approach to the issue in the inter-
nationalist books published in Brazil, from
the beginning of the twentieth century,
when the positivist ideas that sponsored the
Republic gained strength and the law came
to be seen as a social fact — with the doctrine
of international law accompanying this in-
terpretation.

2. <Interludes» in the republican period

The process initiated with the first Repub-
lican Constitution?, in 1891, regarding the
conclusion of international treaties and its
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incorporation into Brazilian law, implies
a complex composition of constitutional
powers of the Executive and Legislative, of
which, due to the clear inspiration in the
North American model®, subsists the ten-
dency to constitute a strong Executive in
relation to the other powers?.

In this context, in the absence of a con-
stitutional definition of the legal status of
norms arising from international treaties,
it was left to the Federal Supreme Court to
decide on the primacy of the international
treaty or domestic law, with oscillations in
its positions. Contrasting with the Amer-
ican model in this regard, under the first
Republican Constitution, even with the de-
bate on doctrine, the Supreme Court was
in favour of the prevalence of internation-
al treaties on the infra-constitutional legal
system'®.

From a strictly formal point of view, the
Constitution of 1891*" is marked by the pro-
vision of Parliament’s active participation
in all treaty-taking processes, giving the
last word in each new pact that the Brazilian
State might participate. In its original text
(art. 34, 12), it stated that among the compe-
tences of the National Congress was «to set-
tle definitively on treaties and conventions
with foreign nations.» This is an approach
that will continue to be present in the other
republican constitutions, even reaching the
last and still active, issued in 1988.

Likewise, in the Constitution of 1891,
the Executive is given the possibility of

entering into international negotiations, enter-
ing into adjustments, conventions and treaties,
always ad referendum of Congress, and approving
those which the States conclude in accordance
with art. 65, submitting them, when fulfilled, to
the authority of the Congress (art. 48, 16).

The mechanism, as it turns out, does
not harm Parliament’s ultimate power (art.
34). Innovation aroused resistance both in
doctrine and in its practical application,
being the subject of subsequent regulation
in which the need for Parliament’s approval
was reiterated (Law n. 23/1891, art. 9, para.
3). It stated that

the adjustments, conventions and treaties en-
tered into by the President of the Republic, due to
the attributions conferred on him by art. 4.8, no.
16, of the Constitution, shall be subject to ratifi-
cation by Congress, by means of a bill formulated

by the Executive Power, pursuant to art. 29 of the
2

Constitution'?.

In the international law doctrine, in
1902, Lafayette Rodrigues Pereira timidly
and superficially approached the already
constitutionally declared definitive com-
petence of the Parliament in the matter.
With his lens still based on the constitu-
tional experience of the Empire, the author
at first emphasises the Executive’s action in
the process of receiving treaties, approving
them or not — «Ratification is the act by
which the Head of State approves, confirms
and accepts the treaty confirmed by his
mandates and formally undertakes to fulfil
and enforce it»'3 — to later cite, but without
further analysis, the approval from Parlia-
ment as well — «Ratification presupposes a
tract made, agreed upon in all clauses and
articles, regularly formulated and solely
dependent upon it to become definitively
binding»'4.

Inthisline, therefore, ratification «[...]
shall not be given until after all the require-
ments necessary for the legal existence of
such acts, as in the approval of the legisla-
tive power or one of its branches, have been
fulfilled, whenever this is required by con-
stitutional law [...]»'5.
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As can be seen, Lafayette does not dis-
cuss definitive competence. On the con-
trary, he relativizes the need for passage
through the Legislative. With this, he sub-
verts the Constitution of 1891. In a footnote
on the same page, trying to give more den-
sity to the hypothesis, he speaks of the need
to

[...] distinguish between the case in which the
approval of legislative chambers is necessary for
the legal existence of the tract and that in which
the intervention of the said power is only re-
quired to vote the auxiliary laws necessary for the
execution of the stipulated'®.

In the latter case, the intervention of the
«[...] legislative power is only necessary
for execution, and therefore post-ratifica-
tion»>'7. The author continues:

The ratification given in the first case before the
approval of the tract is irregular and does not
make it compulsory, if the approval is later de-
nied. The other party is not entitled to any com-
pensation because it should first be aware of the
constitutional law of the country with whom it has
contracted.

A few years after the publication of La-
fayette’s «Principios», Clévis Bevilaqua's
«Direito Publico Internacional» handbook
was launched between 1910 and 1911. The
work would quickly dominate the doctrinal
landscape and remain so for the first dec-
ades of the twentieth century. It presents,
in a very detailed way, the system adopted
by Brazil, which from the author’s perspec-
tive, as in the case of Argentina and Swit-
zerland, was «[...] undoubtedly more in
conformity with the democratic regime»,
because «Legislative in its entirety, was
called upon to rule on the treaty»'®. Nar-
rating the procedure, Bevilaqua points out
that, after concluding the treaty,
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[...] the Government submits it to the Con-
gress for approval, through a bill formulated by
it, starting the discussion of the matter in the
Chamber of Deputies. Congress approves or re-
jects the treaty; one is not entitled to amend or
approve it only in part. After the treaty has been
approved by Congress, the President of the Re-
public ratifies it'9.

The rest of the internationalist doctrine
between the emanation of the Constitutions
of 1891 and 1934 adopts even more timid
attitudes or does not even examine the mat-
ter, ignoring it altogether®°.

The subject was also addressed by Epi-
tacio Pessoa within the scope of his «Pro-
ject for the Codification of International
Law»?', published in 1911, without its au-
thor deepening it. Throughout four articles
inserted in Section I of Chapter I1I, entitled
«Formation, Ratification and Effects of
the Treaties», the jurist tries to explain the
procedure and the effects of ratification.
However, in Article 206, the figure of the
Head of State empowered to conclude trea-
ties without the need for ratification when
«[...] national law does not require the in-
tervention of another power, nor the pacts
stipulated by military leaders within the
limits of their powers». Without making
any reference to the Brazilian legislation on
the matter, Pessoa legitimises the exclusive
intervention of the Executive in the recep-
tion process, strengthening, therefore, the
idea of its overlap in relation to the Legis-
lative. As noted, there is still no mention in
the article about institutes such as «recep-
tion» or «incorporation» of treaties, un-
derstanding that in the author’s expression
«ratification», these terms are already in-
cluded.

Rui Barbosa®?, on the contrary, com-
mented on the issue amid debates about the
process of incorporating Acre into the Bra-
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zilian territory, criticising the Executive’s
overlaps:

First of all, the duties of international politics, for
any government, is not to assume authority, in its
negotiations with foreigners, that national laws
do not recognise it. And that lacked our duty in
the negotiations with Bolivia, before the legisla-
tive vote, definitively giving the transmission of
the Acrean territory. [...] Bolivia knew and even
had the opportunity to officially remind the Bra-
zilian government that territorial assignments
depend on legislative ratification in order to be
final; and if the Rio de Janeiro government had
not forgotten this lesson, it would have subordi-
nated its agreement on the dismemberment of
Acre to the Congress hearing. Failing to do so,
it promoted an extra-constitutional situation, a
revolutionary situation.

In the text «Limits between Ceara and
Rio Grande do Norte»>3, which reproduces
the final reasons offered by Rui as a lawyer
in the case file before the Federal Supreme
Court with the two states as contenders, he
uses more didactics, elucidating the dy-
namics between the powers, but emphasis-
ing the need for the Legislative to have the
last word in the process of receiving norms.
The exercise of different functions would
be at the root of the interdependent action
between powers «[...] the executive deals;
the Legislative ratifies. One resolves ad ref-
erendum. It solves the other definitively, so
that the final solution of the second presup-
poses the conditional solution of the first.
[...] The definitive one reserves itself to the
cases, in which competence is distributed
to two powers, one with jurisdiction over
the previous deliberation of the other».
The dependence on the Executive’s action
is configured, then, by conditioning «[...]
the subsequent assent of what is above it,
being a provisional resolution of what had
the initiative, the one who is responsible

for the sanction is definitive». Finally, on
returning to the theme of incorporating
Acre several years later, in the writing enti-
tled «O direito do Amazonas ao Acre seten-
trional», Rui returns to the work disagree-
ing with the directions given by the Baron
of Rio Branco in the negotiations. In this
context, Senator Lauro Muller speaks in
Parliament to make his conviction clear re-
garding the impossibility of overlapping the
Executive with the Legislative in the process
of receiving treaties:

It cannotbe assumed that they do nothave to come
to Congress, claiming the Constitution of the past
regime, which only required the approval of the
Parliament for the treaties that would give up ter-
ritory. Given that, by our Constitution, not only
these acts have to be submitted to ratification
by the National Congress as any adjustments or
conventions with foreign powers [...] Thus, the
adjustments that the [two] governments make,
will have to be submitted to Congress, whose turn
to speak has [...] notyet arrived?4.

In the constitutional law doctrine®3, the
central debates that arise concerning the
reception of international norms are pri-
marily regarding the North American, Ar-
gentine and Swiss constitutional models,
and, as a result, the limits of the Legislative
actuation as well. In this debate, Aristides
Augusto Milton® highlighted the Swiss
influence and, consequently, the impossi-
bility of the Legislative to create an amend-
ment to a treaty signed by the Executive.
The author’s argument is based on an anal-
ogy with private law, through the impossi-
bility of contractual innovation by only one
of the parties as well as the international le-
gal personality belonging to the Union and
not only to one of the powers®7:

Moreover, there would be a clamorous absurdity
— if one of the parties had the right to innovate
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on its own, which among them had been settled.
In terms of contracts, nothing is conceived as
less admissible and fair. Nor should Congress,
in the act of approval, graft any new provision in
the treaty submitted to it; since, depending on
its publication, after the act of approval, it could
nevertheless carry provisions with it, which re-
quired presidential sanction to have effect and val-
ue. — And since the international juridical per-
sonality belongs to the Union, it is only fair that
the relevant attribution of this paragraph falls
within n. 12.

In the same vein, Jodo Barbalho re-
sumed the debate by stating that

itisup to [...] the congress, which represents the
nation in its name, and is responsible for ensur-
ing the custody of the [...] Constitution and the
laws [...] to become aware of these treaties and, if
they find them worthy of this approval, in the per-
formance of their very remarkable assignment.

The author from the state of Pernam-
buco also pointed out that although the US
Constitution had influenced the Brazilian,
it provides for the submission of treaties
made by the Executive only to the Senate.
On the contrary, our Constitution in this
regard would have followed the example
of the Argentine Constitution, of 1853, in
its articles 64.192%; 83.14%9 and 105%°; and
the Swiss Constitution, of 1874, in its ar-
ticle 85.5%', choosing to comply more ful-
ly with the «democratic representative
principle», which ensures that treaties are
submitted to both houses of Parliament, as
well as the primacy of the treaty over the in-
fra-constitutional law. Through this strate-
gy, according to the debates of the time, it
would be possible to better clarify the le-
gal business, making it less susceptible to
abuse or misconduct, even to the detriment
of the speed of North American internali-

sation32.
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In disagreement with Barbalho, the
American influence was affirmed by Wilson
Accioli, who, as a result of this influence,
saw the possibility of the Legislative to

«amend or reserve> international treaties>>
as legitimate.
The first Republican Constitution,

therefore, changes the powers of the Legis-
lative by stating that the latter participates
in all reception processes, and can only en-
tirely approve or reject the treaties signed
by the Executive. This new reading implies
the impossibility of approval with reserva-
tion of international legal affairs, contrary
to the assumptions of the doctrines in ef-
fect in the United States at that time34. The
Federal Constitution of 1934 reinforced the
Union’s private competence concerning
international relations and the conclusion
of treaties and conventions through typical
acts of the chief executive, subject to the ap-
proval of Parliament®5. In the constitutional
law doctrine, however, Francisco Campos36
stated that the Legislative «cannot alter,
amend or modify international treaties»,
from which the conclusion is drawn that
it is not even possible to present reserva-
tions®”.

The 1934 constitutional text retains
the formula of the Federal Constitution of
1891 (art. 40, a) by making two minor in-
novations, stating that it is for the Union
«to maintain relations with foreign states,
to appoint members of the diplomatic and
consular corps, and to enter into interna-
tional treaties and conventions» (art. 5, 1)
and it is incumbent upon the President of
the Republic «to conclude international
conventions and treaties, ad referendum of
the Legislative»‘r‘)’8 (art. 56, para. 6). With-
out major material impact on the subject,
such changes could have been overlooked
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if it were not for the fact that variations of
the texts of both devices integrated later
constitutions, such as those of 1946, 1967,
and 1988. Although not implemented in
practice, the exception to this model can be
clearly observed in the 1937 Constitutional
Charter.

Even though it provided for the Parlia-
ment’s approval of treaties and conventions
signed by the President of the Republic,
the 1937 Constitutional Charter reflect-
ed the political context of the Vargas era®).
Designed to be the bulwark of the «New
State», it did not, however, have applica-
bility, as the latter ended up compromising
its existence by preventing the plebiscite
stipulated in its art. 1874°. The text of the
new constitution, nonetheless, strength-
ened the Executive’s role in internation-
al relations by affording, for example, the
possibility of determining that treaties or
conventions should be provisionally im-
plemented before approval by Parliament,
provided that it was in the «interest of the
country». This is what the letter "r” of art.
74, provides: «order the provisional imple-
mentation, before approval by Parliament,
of international treaties or conventions
if so advised by the interests of the coun-
try»#'. The participation of the Legislative
in the reception process, therefore, re-
mained, but limited due to the possibility
of provisional entry of the international
standard in effect until legislative approv-
al. The view was also maintained that it is
the Parliament’s responsibility to approve
or reject treaties in their entirety, without
the possibility of making reservations apart
from their content#>.

In addition to the debate mentioned
above about the validity of the Constitution
before the non-compliance with its art. 187,
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the rules on the reception of treaties were
not applicable, as the activities of the Par-
liament were suspended by Vargas on 10
November 1937, thus remaining until 31
January 194,6. In the meantime, the ratifi-
cation of the treaties was the sole responsi-
bility of the head of the Executive. As it hap-
pened inthe "New State” and, a few decades
later, also in the civil-military dictatorship
(1964-1985), the concrete applicability of
treaty submission to Parliament’s approval
was limited to periods when the latter was
not suspended for typical acts of state of ex-
ception issued by the Executive??,

Less expressive and less fruitful, the
internationalist doctrine will only have
significant innovations after the end of the
“New State”, while remaining silent on the
subject4.

With the reestablishment of democracy,
the previous model was followed, providing
for the conclusion of treaties by the Execu-
tive, with the necessary referendum of the
Legislative5.

The International Law doctrine of the
period has Hildebrando Accioly as one of
the first authors to speak out on the subject,
set out in his «Tratado de Direito Inter-
nacional», published in 1956. In this, the
author summarises the problem in a few
concise words:

In Brazil, the current Federal Constitution (1946)
makes no express reference to the law of the peo-
ple. However, it is generally considered that, in
principle, international treaties and conventions
to which Brazil is a party are incorporated into
national law only after approval by Congress‘l‘ .

Besides the eminently technical issue
linked to the slow and gradual rise of legal
positivism in Brazilian law schools, another
possible cause for the insertion of the sub-
ject in Accioly’s handbook can be found in
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the fact that he is one of the main exponents
among the Brazilian authors who defended
the «dualist» theories in the relations be-
tween international and internal orders, in
particular those elaborated by Dionisio An-
zilotti*? and, even earlier, by Karl Heinrich
Triepel4®. Dualist theories, of course, as-
sume that international norms have a dif-
ferent nature from internal norms — due to
the different nature of their subjects — and
it is impossible to apply them to internal
ordering without reception through leg-
islative mechanisms, in the Brazilian case
culminating in the edition of legislative
decree49. The rest of the internationalists
of the period refer little or nothing to the
subject5°, continuing the aforementioned
practice that relegated the issue to the world
of constitutional law.

In the constitutional law context, Afon-
so Arinos de Melo Franco5' dealt with the
theme on several pages of his «Curso de
direito constitucional brasileiro», showing
that he is fully aware that «[...] it is not a
recent phenomenon that the incorpora-
tion, in the constitutional order of interna-
tional precepts, exist both in customary and
written law countries»52. This statement
follows the analysis of the constitutions of
various countries, including England, the
United States, Germany and France. Two
phenomena, however, are significant in the
pages of Afonso Arinos: first, the fact that
after a dozen pages written on the general
theory of the issue, with abundant examples
of models of incorporation, the work does
not present a particular technical analysis
of the Brazilian constitution from 1946;
second, the absence of references to the
Argentine and Swiss models, cited in the
writings of the first republic. This last phe-
nomenon is emblematic of the abandon-

ment that occurred in the doctrine after the
emanation of the 1946 text.

Less than two decades after redemoc-
ratisation, however, Brazil was again under
dictatorship, which began in 1964, and the
provisions in the text of the 1946 Constitu-
tion were no longer applicable.

Following the previous texts, the 1967
Constitutional Charter, issued during the
period of the civil-military dictatorship53,
provided the definitive resolution on the
treaties concluded by the President of the
Republic5* as the competence of the Na-
tional Congress (art. 47, I). Much of the
debate among the few constitutionalists
on the subject was still on the possibili-
ty of Parliament imposing reservations or
amendments. This context is illustrated by
Magalhies, when he stated that the Nation-
al Congress lends internal efficacy to the
international act, through referendums3s,
approving it or not, without introducing
«[...] amendments, although it is lawful to
suggest to the Executive the need to propose
them in the context in which the conven-
tion or treaty took place»5°.

Consequently, two situations
emerged with the publication of this new
text. First, with particular attention to the
above theme, Wilson Accioli indicated it as
«controversial», stating that as the Bra-
zilian paradigm is the United States Con-
stitution, it is up to the National Congress,
as well as the US Senate, to impose amend -
ments to the treaties5?. This Constitutional
Charter, however, brings a peculiarity re-
garding the other, i.e., it is the only consti-
tution that determines the deadline for the
Executive to submit to Congress the treaties
concluded by the President (art. 47, § only).

The second question is raised by Manoel
Gongalves Ferreira Filho5®, who points out

new
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that the 1967 Constitutional Charter was
subject to such a regime «[...] treaties,
conventions and international acts»59,
thus differing from the previous Consti-
tution which «[...] only submitted to the
approval of the National Congress inter-
national treaties and conventions»®°. The
term <«international acts» would thus en-
compass «[...] much more than treaties
and conventions. It is a genre where trea-
ties and conventions appear as species»°".
For this reason, any legal act that would en-
tail the «[...] creation of rights and obliga-
tions for Brazil in international orbit must
be signed by the President of the Republic
and approved by the National Congress to
be valid under domestic law»®2. The in-
terpretation given by the jurist, however,
seems to go beyond the probable intention
of the constituent assembly, as the wording
of the constitutional text would be a reac-
tion to the «[...] universal tendency of the
Executive to conclude international agree-
ments without the form of treaty and con-
vention, and thus bypassing the control of
the Legislative» . Such agreements would
escape «[...] the need for approval by the
Legislative, although their repercussions
are often relevant and serious. That is why
the expression international acts does not,
therefore, encompass unilateral acts»%4.
The situation worsened when the Exec-
utive closed Parliament, initially in 1966,
but also between December 1968 and Octo-
ber 1969, due to art. 2 of Institutional Act
no. 5, to Complementary Act no. 38 and, f1-
nally, in 1977, through Complementary Law
no. 102. At these times, the Executive began
to perform the functions of the Legislative,
acting with Decree-Laws and «Institu-
tional Acts» 5. Even after the reopening of
Congress, the dismissal of 173 deputies and

126

Fondamenti

the appointment of one third of senators by
the government reinforced the overlap of
the Executive and the «orchestration» of
Legislative decisions.

The dictatorial context had repercus-
sions within the Judiciary, and in this sense,
the Federal Supreme Court in 1977, when it
started to affirm the parity between norms
derived from international treaties and the

ordinary federal legislation®®.

3. Incorporation of international standards
under the 1988 Constitution

After the end of the dictatorship, a new
constitution was drafted, aiming at the re-
turn to democracy and the adoption of new
political and legal values. The constitution-
al design, however, did not leave gaps that
would openthe political game. Inthis sense,
the 1988 Constitution provides that it is for
the President of the Republic to «conclude
international treaties, conventions and
acts, subject to referendum by the National
Congress» (art. 84, VIII) and the approv-
al of Congress in «international treaties,
agreements or acts that entail arduous bur-
dens or commitments to the national her-
itage» (art. 49, )67 Most of the doctrine,
which is mainly represented by the writings
of Francisco Rezek®®, recognises —with ap-
proval or rejection — the Congress, making
no exception for treaties on human rights
or those arising from Mercosur®.

The main dissonance on the subject lies
in the internationalist doctrine about the
reception of treaties signed by the Execu-
tive and approved by the Legislative when-
ever «arduous burdens or commitments
to the national patrimony»7?° remain. The



Dal Ri Jr., Dal Ri

core of the debate lies in the legitimation
of the practice of concluding agreements in
a simplified manner?* within a dualist sys-
tem, such as the Brazilian one. In current
practice, the conclusion of these treaties
implies the performance of acts necessary
for international validity and the publica-
tion in the Federal Official Gazette, dis-
pensing with the Presidential Decree of
Promulgation?®. It is an alternative form of
reception, avoiding the referendum of the
Legislative and easing the assumptions of
the dualist doctrine. The adept doctrine of
dualism, observing the corrosion of its dog-
mas in this proposal, distinguishes that all
international acts, even those that appar-
ently do not impose encumbrances on the
patrimony, must be submitted to the Leg-
islative?.

The option in favour of the conclusion
of this type of treaty — a phenomenon that
is continually expanding worldwide? — ar-
gues for the demand for speed and discre-
tion in the negotiations or the conclusion,
as well as the existence of technical-ad-
ministratives?. The Constitution does
not mention the possibility of concluding
such agreements, although the practice
recognises the norms of international law
that legitimise them, such as the principle
of freedom of forms of conclusion. Para-
doxically, the application of international
norms legitimising the simplified agree-
ments in the Brazilian context has the effect
of strengthening the overlapping attempts
of the Executive analysed so far.

The Constitution does not define the
status of international standards in domes-
tic law. The only exception to the rule is
given by Amendment n. 45, which in 2004,
granted constitutional amendment status
to human rights treaties adopted in each

House of Parliament with three-fifths of the
votes of the respective members®.

This evident gap regarding to the legal
status of international treaties has been
remedied through the interpretation of
the Federal Supreme Court, whose un-
derstanding has changed over time. Until
1977, it was understood that in the event of
a conflict between an international treaty
and an internal norm, either before or af-
ter the treaty, there would be the primacy
of the treaty?’. In 1977, however, the Fed-
eral Supreme Court changed its perception,
establishing that the federal norm repeals
a previous treaty. If, on the one hand, the
decision was considered controversial by
the doctrine, on the other, the old rule re-
garding tax legislation remained?®. Such
understanding is currently maintained,
evidencing the subordination of treaties
to the Constitution and reaffirming that,
when they are regularly incorporated into
the internal order, they are situated in the
«[...] plans of validity, effectiveness and
authority in which the ordinary laws are po-
sitioned»79. The violation of art. 277 of the
1969 Vienna Convention on the rights of
treaties, in this case, is striking, and does
not exempt, but promotes the international
accountability of the country8°. However,
there are exceptions to this rule. In addition
to international tax law treaties, the 2008
Federal Supreme Court in RE 466.343-SP,
extended the ‘supralegal norm’ statement
to human rights treaties and conventions
that were incorporated into the Brazilian
legal system without being approved un-
der Amendment 45, which inserts in art.
5,8 3% Thus, the aim was to harmonise the
provisions of the 1988 Constitution (art. 5,
§ 2), stating that the rights and guarantees
expressed herein do not exclude others
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arising from international treaties to which
Brazil is a party.

The shortcomings of the constitution-
al text also gave way for the action of other
international sources, such as the norms
of a customary nature, accepted by case
law. The relationship between the Con-
stitution and international law, therefore,
goes beyond the process of incorporation
of treaties, with the insertion of postulates
of international law in the constitutional
text, as well as the process of «integration»
of constitutional norms through interna-
tional customs. This tendency is common
in countries, such as Brazil that has demo-
cratic states, seek to harmonise their con-
stitution with the international order®?.
This intention can also be observed in the
activity of the Judiciary, which welcomes
international custom by outlining practice
that goes beyond the Constitution and often
even contradicts it, giving it less stability
and fostering legal uncertaintySS.

Decisions found on the application of
international custom mainly concern the
immunity of jurisdiction and enforcement.
Brazilian constitutions, while on the one
hand, never refer to international custom,
on the other hand have always provid-
ed jurisdiction in cases involving foreign
states®. Constitutional provisions were
not applied because they were interpreted
by both the Judiciary and the Executive in
light of the international custom manifest-
ed by the expression par in parem non habet
judicium. In this context, the acquiescence
of the foreign state, through the waiver of
immunity from jurisdiction, was para-
mount, as seen in a consolidated manner
in 1923, in the opinion of Clévis Bevilag-
ua®s. The decisions of the Federal Supreme
Court, under the 1967 Constitutional Char-
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ter, recognised absolute immunity from
jurisdiction to the foreign State by applying
the customary international norm®®. This
guideline was amended in 1989, through a
decision in Givil Appeal n. 9696/SP, which
removed the immunity of foreign State
jurisdiction in acts of mere management
by diplomatic and consular missions®?.
However, the advance did not safeguard
the rights of the requesting party, consid-
ering that the Supreme Court still rules out
the possibility of the execution process of
property owned by other countries on Bra-
zilian territory, except in the case of a waiv-
er of intangibilitySB.

Final considerations

Over almost two centuries of different ex-
periences in its constitutional laboratory,
the dynamics between powers experienced
in the historical itinerary of the Brazilian
constitutions led to a slow but growing pro-
cess of executive intervention to the detri-
ment of the Legislative concerning treaty
reception mechanisms and international
conventions within domestic planning. A
nonlinear process, that in practice, led to
Parliament’s submission to the Presidency
of the Republic, often completely ignoring
the former. This movement can be attribut-
ed, in part, to the logic that drives the Bra-
zilian presidential system, which since its
inception, has concentrated on the figure of
the President of the Republic numerous de-
cision-making areas and direct influence,
particularly about foreign policy. In the
daily life of the Brazilian-institutions, the
current system in Brazil makes the will and
insights of the chief executive excel widely
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in the process of legitimation of State op-
tions in the field of international relations,
often reducing the work of the Legislative to
mere consultative activity.

The prevalence of the Executive’s inter-
ventions, although discontinued, is echoed
in the various generations of the doctrine
— initially not very interested in the sub-
ject —but which, has been stimulated since
the late nineteenth century by discours-
es either in the internationalist or con-
stitutionalist sphere, which are adopting
more technical aspects that are profound-
ly stateist and mainly based on postulates
typical of logical positivism. Stateism uses
the nationalist moments derived from the
authoritarian regimes of the 40s and 70s of
the twentieth century, in which Brazil ac-
quires prestige in an international scenario
taken by dictatorships. This fuels the pro-
cess of legitimising incisive actions of the
Executive and doctrinal discourses centred
on a strong presidentialism focused on the
need to intensify and detail technical pro-
cedures on the subject.

Even in the presence of the phenome-
na described above, the various Brazilian
constitutional experiences are also char-
acterised by the option for a partial or in-
complete treatment of the subject — making
no reference, for example, to the reception
of the international custom —, thus leaving
significant gaps that indirectly ended by
potentiating the process of weakening the
Legislative. It will be this constant choice,
affirmed and reiterated in the Brazilian le-
gal laboratory in the emanation of each con-
stitutional text that will serve as the support
of the persistent substantive policy that, in
practice, makes the executive supremacy in
the issues of international relations pos-
sible. An exception to the phenomenon,

among the few that escape this apparently
insatiable voracity of the Executive, is the
reception of acts linked to the immunity of
execution of foreign States, a theme often
received in the jurisprudential framework,
which, however, has not yet been pacified
in the higher courts. This fact, nonetheless,
even removing the Executive’s fury, high-
lights the Brazilian inconsistency among
the forms of incorporation of international
law into domestic law.
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' A.P. Cachapuz de Medeiros, O
poder de celebrar tratados. Com-
peténcia dos poderes constituidos
para a celebragdo de tratados, a luz
do Direito Internacional, do Direito
Comparado e do Direito Constitucio-
nal Brasileiro, Porto Alegre, Sergio
Antonio Fabris Editor, 1995, p.
91.

The Regency Law of 14, June 1831
instituted the «Regency Period»,
which begins with the abdication
of the Emperor Pedro I, and
concludes with the «Declaration
of Majority» of Pedro I (184.0).
In 1840, with the majority of
Pedro II, the power to conclude
treaties returned to the Executive,
according to art. 102, being that
the latter could hear the Council
of State, created by Law n. 234
(1841), art. 7.

J.A. Sao Vicente, P. Bueno, mar-
qués de, Direito Piblico brasileiro e
andlise da Constituicdo do Império,
in E. Kugelmas (ed.), José Antonio
Pimenta Bueno, marqués de Sao Vi-
cente, Sao Paulo, Ed. 34, 2002, p.
326. Pimenta Bueno’s statements
are particularly interesting when
considering his career between
judiciary, parliament and diplo-
macy during the empire.

P.AM. Albuquerque, Elementos
de direito natural e privado, Reci-
fe, Imparcial, 1848; ].M. Avellar
Brotero, Questdes sobre presas
maritimas, Sio Paulo, Imparcial,
1863% A. Pereira Pinto, Aponta-
mentos para o direito internacional
ou Collecgdo completa dos tratados
celebrados pelo Brasil com diferen-
tes nagoes estrangeiras, Rio de Ja-
neiro, Pinto & C.2, 1864; A.V.M.
Drummond, Prelecgdes de diplo-
macia com referencia e applicagdo
de seus principios ds leis particulares
do Brasil até 1867, Recife, Correio
do Recife, 1867; AV.M. Drum-
mond. Prelecgdes de direito interna-
cional com referencia e applicagio
de seus principios ds leis particulares
do Brasil até 1867, Recife, Correio
do Recife, 1867b; C.V.0. Freitas.
Elementos de direito internacional
maritime, Rio de Janeiro, Lom-

baerts & Comp., 1884; J.S. Souza.
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Licgoes Elementares de Direito das
Gentes sobre o Compendio do Sr.
Conselheiro Autran, Recife, Eco-
nomica, 1889.

A.R. Silva Jr. Teaching Internation-
al law in the Nineteenth Century
Brazil: A history of appropriation
and assimilation (1827-1914), Tese
de doutorado. Universita degli
studi di Firenze, 2018, <http://
hdl.handle.net/2158/1124.811>,
july 2019.

The constituent assembly pre-
sented a draft prepared by a com-
mission appointed by the Execu-
tive in January 1889, and revised
by the Provisional Government,
which published it by Decree n.
510 (1890) and n. 914.-A (1890).
It is a phenomenon very present
in the republican thought not
only Brazilian, but in the entire
subcontinent, for some time, as
reported by Marcello Cerqueira:
«The North American model,
cherished since the Inconfidéncia
Mineira and widespread in Latin
American countries, it would be
the most appropriate to found
the republic, especially when the
French costume emphasised the
popular participation in the for-
mation of the power». M. Cer-
queira. A Constitui¢do na Historia,
Rio de Janeiro, Revan, 2006, p.
443

In the words of Marcello Cerque-
ira, it is a «[...] transplant that
could not but absorb character-
istics of the long authoritarian
tradition of the Brazilian elites,
further deforming the matrix»,
coinciding with the American
costume, who, after overcoming
revolutionary impulses aimed at
guaranteeing liberties and abol-
ishing citizen controls by a central
government, eventually admitted
a president with powers similar
to those previously exercised in
the colonial period as the repre-
sentative of the king of England>».
Ibidem.

P. Azevedo,
interesses privados em face do
direito  brasileiro, <«Boletim da
Sociedade Brasileira de Direito

Os tratados e os
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Internacional», 1, 1945, pp. 12-
29. The aforementioned court
revised its position in 1977, when
it began to treat international
treaties and ordinary federal
legislation on an equal basis, with
the most recent rule prevailing.
The first Republican Constitution,
issued by the National Congress
on February 24, 1891, presents
the American influence allied to
the values of French positivism,
inserting the presidential and
federative models for the first
time in the Brazilian order, as
well as the direct vote — limited
to men — for representatives of
the Executive and the Legislative,
the separation of church and State
and the independence of the
powers of the republic.

The wording of such a provision,
however, was criticized by Bev-
ilaqua: «The law [...] calls for
ratification of the act by which
Congress approves the treatment;
but of course, the denomination
is incorrect>», C. Bevilaqua. Direi-
to Publico Internacional, to. II, Rio
de Janeiro, Freitas Bastos, 1939,
p-18.

L.R. Pereira, Principios de Direito
Internacional, Rio de Janeiro,
Jacintho R. Santos, 1902, p. 340.
Ivi, p. 341.

Ibidem.

Ibidem.

Ibidem.

Bevilaqua, Direito Publico Interna-
cional cit. p. 18.

Ibidem.

B.S. Arruda, Direito das gentes, di-
reito internacional privado, direito
constitucional, Sdo Paulo, Siquei-
ra, 1919; R. Pederneiras, Direito
internacional compendiado, Rio de
Janeiro, Freitas Bastos, 1931.

E. Pessoa, Projecto de codigo de
direito internacional publico. Rio
de Janeiro, Imprensa Nacional,
1911. On the writings of Epitacio
Pessoa in international law, vide
M. Cantarelli, Epitdcio Pessoa e a
histéria do Direito Internacional, in
«Revista académica», 84, 2012,
Pp. 175 ss.; € a obra M. Franca et
al. (orgs.), Epitdcio Pessoa e a Co-
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dificagdo do Direito Internacional,
Porto Alegre, Fabris, 2013.

R. Barbosa, Ideal dos Seringai, in
Obras completas de Rui Barbosa,
vol. XXVII, Rio de
Ministério da Educacio e Cultura,
1900, pp. 95-96.

R. Barbosa, Limites entre o Ceard
e 0 Rio Grande do Norte, in Obras
completas de Rui Barbosa, cit.,
vol. XXXI, to. IV, Rio de Janeiro,
Ministério da Educagio e Cultura,
1904, p. 33.

R. Barbosa, O direito do Amazonas
ao Acre setentrional, in Obras
completas de Rui Barbosa, cit., vol.
XXXVIII, to IV, Rio de Janeiro,
Ministério da Educagio e Cultura,
1910, p. 15.

About the books of constitutional
law published in the old republic,
see P.M. Pivatto, Leituras republi-
canas: Produgdo e difusdo de livros

Janeiro,

de Direito Constitucional brasileiro
na Primeira Reptiblica, in «Hist6-
ria», XXX, 2011, n. 2, pp. 144-178.
Most of the works of the period do
not include a theme related to or
close to the reception of treaties
norms: J.AM. Castro, Algumas
notas & Constituigio dos Estados
Unidos do Brazil precedidas de
introducgdo e parallelo ou compa-
ragdo da Constituigdo Politica do
Imperio de 1824 com a Constituigdo
decretada pelo governo provisorio da
Republica de 1890, Rio de Janeiro,
Typographia Perseveranga, 189o;
R. Otavio. Constituigoes Federaes.
Confronto da Constitui¢do Federal
dos E. U. do Brasil com a as Consti-
tuigoes da Republica Argentina, dos
E. U. da America e da Suissa, Rio de
Janeiro, Alves & C., 1897.

The author is also clearly opposed
to the conduct of international
treaties by the federated member
states. See, A.A. Milton, A Consti-
tui¢do do Brazil: Noticia historica,
texto e commentario, Rio de Janei-
ro, Impr. Nacional, 1898, p. 141 s.
Milton, A Constituigdgo do Brazil
cit., p. 14.2.

«Corresponde al  Congreso:
[...] 19 Aprobar 6 desechar los
tratados concluidos con las demas
Naciones, y los concordatos con

2

©°

30

3

la silla Apostélica; y arreglar el
ejercicio del patronato en toda la
Confederacion», in Constituciones
argentinas. Compilacion historica y
andlisis doctrinario, Buenos Aires:
Ministerio de Justicia y Derechos
Humanos, 2015, p. 145.

«El Presidente de la Confedera-
cion tiene las siguientes atribu-
ciones: [...] 14. Concluye y firma
tratados de paz, de comercio, de
navegacion, de alianzas, de limi-
tes y de neutralidad, concordatos
y otras negociaciones requeridas
para el mantenimiento de bue-
nas relaciones con las potencias
estranjeras, recibe sus Ministros
y admite sus Cénsules», idem, p.
1514

«Las Provincias no ejercen el
poder delegado a la Confedera-
cion. No pueden celebrar tratados
parciales de caracter politico; ni
espedir leyes sobre comercio, 6
navegacion interior 6 esterior; ni
establecer Aduanas Provinciales;
ni acunar moneda; ni establecer
bancos con facultad de emitir
billetes, sin autorizacion del Con-
greso federal; ni dictar los codigos
civil, comercial, penal y de mine-
ria, despues que el Congreso los
haya sancionado; ni dictar espe-
cialmente leyes sobre ciudadania
y naturalizacion, bancarrotas, fal-
sificacion de moneda 6 documen-
tos del Estado; ni establecer dere-
cho de tonelaje; ni armar buques
de guerra 6 levantar ejércitos,
salvo el caso de invasion exterior
6 de un peligro tan inminente que
no admita dilacion, dando luego
cuenta al Gobierno federal; ni
nombrar ¢ recibir agentes estran-
jeros; ni admitir nuevas érdenes
religiosas», idem, p. 155.

«Les affaires de la compétence
des deux conseils sont notam-
ment les suivantes: [...] 5. Les
alliances et les traités avec les
Etats étrangers, ainsi que l'appro-
bation des traités des Cantons en-
tre eux ou avec les Etats étrangers;
toutefois, les traités des Cantons
ne sont portés a I'’Assemblée fé-
dérale que lorsque le Conseil fé-
déral ouun autre Canton éléve des
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réclamations».

J. Barbalho. Constituigdo Federal
Brasileira: comentdrios por Jodo
Barbalho U.C., Ed. fac-similar
1902, Brasilia, Senado Federal,
1992, p. 196 and p. 110: «The
President of the Republic is the
organ of communication with
the other nations, it is he who,
by his agents, is responsible
negotiating the treaties
(Constitution, art. 48 nos. 14, and
16)>».

W.A. Vasconcelos, O Congresso
Nacional e o Treaty Making Power,
in «Revista de
legislativa», XIII, n. 50, 1976,
pp- 115 s. The question, according
to the author, was clarified in
1964, by means of an opinion
prepared by Haroldo Valladio,
as a consultant at Itamaraty,
about «issues raised by the
approval, with amendments, that
the National Congress gave, by
Legislative Decree n. 17, 1961»,
to the <«Agreement between
the United States of Brazil and
the Czech Republic-Slovakia,
signed in Rio de Janeiro on
June 24, 1960». The opinion
states that on the basis of art.
66, I, of the Constitution, the
National Congress may approve
an  international with
amendments, and the Executive
Power has to consider them.
H. Valladdo. Cooperagdo
construtiva entre o Legislativo e o
Executivo na apreciagdo dos atos
in <«Revista de
Informacio Legislativa», I, 1964,

for

informagio

act

See

internacionais,

n.1.
Barbalho. Constituigdo
Brasileira cit., p. 111.

Art. 5,1; 40, a; 56, 85 and §6; 91, f.
F. Campos. Direito Constitucional,
vol. II, Rio de Janeiro, Freitas
Bastos, 1956, p. 309. During the
1934 Constituent Assembly, the
insertion of a provision in the
constitutional text that guaranteed
the overlapping of international
treaties on ordinary federal laws
was rejected. The constitutional
dispute has not removed the
tendency of jurisprudence to

Federal
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39
40

maintain the prevalence of
international treaties. See also,
J.F. Rezek. Direito Internacional
Publico: curso elementar, So Paulo,
Saraiva, 2013, p. 129.

Not all books on constitutional
law dealt with the topic of receiv-
ing international treaties. See,
for example, E. Hambloch. Sua
Majestade o Presidente do Brasil.
Um estudo do Brasil Constitucional:
1889-1934, Brasilia, Senado Fede-
ral, 2000.

Francisco Campos highlighted
the contradictions of the 1934
constitutional text regarding the
competences of the Legislative
and Executive, see art. 5, 39, 56
and 9o, but softens the criticism
by stating that it is necessary to
«grasp the intelligence or the
effective meaning of concrete
constitutional
Campos,
cit., pp. 313 s.

Art.15, T 54, 8; 54, d.

Cerqueira, A Constituigdo na
Historia cit., p. 487. According to
an interview cited by Cerqueira
himself and also by Vamireh
Vida e
Constituigoes brasileiras, Rio de
Janeiro, Forense, 1987, p. 170),
Francisco Campos, the main
drafter of the 1937 Constitutional
Charter, was acknowledged in
an interview with the journalist.
Pompey de Souza (Correio da
Manhda, March 3, 1945) that
«since the referendum stipulated
by the Constitution itself had not
beenheld, its validity, which prior
to the holding of the referendum,
would be provisional, becoming
final only through plebiscite
approval, became nonexistent».
See also R.D. Santos. Francisco
Campos e os fundamentos do
constitucionalismo antiliberal no
Brasil, in <«Dados.
Ciéncias Sociais», L, 2007, n. 2,
p-281.

The problem
the reception
international law in the 1937
Constitutional ~ Charter  has
consequences in the doctrine

provisions»,
Direito  Constitucional

Chacon morte  das

Revista de

regarding
of mnorms of
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that is often mistaken in the
presentation of the theme. Wilson
Accioli, for example, argued that
the 1937 Constitutional Charter
«conferred upon the National
Council —designation given to the
Federal Senate — the competence
to placitate agreements and
conventions», mistakenly stating
exception where there is none,
perhaps guided by the conviction
of influence of the American
constitution over Brazilian ones
since the Constitution of 1891.
See W. Accioli, Instituigies de
Constitucional, Rio de
Janeiro, Forense, 1978, pp. 163
s. The
Charter of 1937 provides that
international treaties are carried
out by the President of the
Republic, ad referendum of the
Legislative Branch (art. 74, )
and that the President may order
that the treaties be provisionally
executed before being approved
by Parliament (art. 74, r).

A. Castro, A constituigio de 1937,
Rio de Janeiro, Freitas Bastos,
1938, p. 182.

During the closing period of the
National Congress in the Vargas
Era (10/11/1937-31/01/194,6)
126 treaties entered into force;
During the three closing periods
of the National Congress under
the civil-military dictatorship,
70 treaties also entered into force
including with the President of
the Republic using the attribution
granted to him by Institutional
Act n. 5 (1968). See, for example,
the process of approval of the
Basic Agreement on Technical
Cooperation between Brazil and
the Swiss Confederation, signed
on 26 April, 1968, approved
by Decree-Law n. 661 (1969),
which replaced the respective
legislative decree and entered
into force by Executive Decree no.
65.812 (1969). Search available
in <https://concordia.itamaraty.
gov.br/>, september 2019.

J. Americano, O novo fundamento
do direito internacional e seu esteio
na conciencia universal, Sio Paulo,
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Renascenca, 1945; B.S. Arruda,
Curso de internacional,
Curitiba, Guaira, 1946.

Federal Constitution of 1946, art.
5,1;66,1; 87, VI and VII.

H. Accioly, Tratado de Direito
Internacional Publico, vol. I, Rio de
Janeiro, Freitas Bastos, 1956, p.
82.

D. Anzilotti, Diritto internazionale
nei giudizi interni, Bologna, Zani-
chelli, 1905; and D. Anzilotti, Cor-
so di diritto internazionale, Padova,
Cedam, 1927%, p. 52.

K.H. Triepel, Volkerrecht und
Landesrecht, Leipzig, Hirschfeld,
1899; and K.H. Triepel, Les rap-
ports entre le Droit Interne e le Droit
International, in <«Recueil des
cours», I, 1923-1.

Articles 49 and 62, 8 3, of the
1988 Constitution, provide for
the possibility of emanating
a legislative decree by the
Parliament also for the definitive
resolution  on  international
treaties, agreements or

direito

acts
that entail arduous burdens or
commitments to the national
heritage.

L.P. Faro Jr. Direito Piblico Inter-
nacional, Rio de Janeiro, Haddad,
1956; G.B.M. Boson, Curso de Di-
reito Internacional Publico, Belo
Horizonte, Bernardo Alvares,
1958; C.A. Mello, Curso de Direi-
to Internacional Publico, Rio de
Janeiro, Freitas Bastos, 1967; O.
Litrento, Manual de Direito Inter-
nacional Publico, Rio de Janeiro,
Forense, 1968.

A.AM. Franco, Curso de direito
constitucional brasileiro, v. 1., Rio
de Janeiro, 1958, p. 191.

Ivi, p. 201. See also the same au-
thor, Estudos de direito constitu-
cional, Rio de Janeiro, Forense,
1957-

Among the manuals of constitu-
tional law from the silent times
on the subject of reception of in-
ternational law are N.R.M. Lima,
Compéndio de Direito Constitucio-
nal, Sio Paulo, Juriscredi, 1971;
F.I.D. Cavalcanti, Direito Constitu-
cional e Instituigdes Politicas, Bau-
ru, Jalovi, 1986; P. Jaques, Curso
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de Direito Constitucional, Rio de
Janeiro, Forense, 1987.

Art. 8,15 47,1583, VIL e VIIL.

R.B. Magalhaes, A Constituigdo
Federal de 1967 comentada, to I,
Rio de Janeiro, José Konfino,
1967, p. 165.

Magalhaes, A Constituigdo Federal
de 1967 comentada cit., p. 165.
Accioli, Instituigoes de
Constitucional cit., p. 163.
M.G. Ferreira Filho, Comentdrios
a Constituigdo Brasileira, vol. 2. Rio
de Janeiro, Forense, 1974, p. 139.
Ivi, p. 140.

Ibidem.

Ibidem.

Ibidem.

Ivi, p. 141.

M.G. Ferreira Filho, Comentdrios
a Constituigdo Brasileira, vol. 2.,
Rio de Janeiro, Forense, 1974, p.
14414

The Institutional Acts were legal
norms issued between 1964, and
1969, during the civil-military
dictatorship, by the commanders
of the army, navy and aeronautics
or by the President of the Repub-
lic, with the support of the Na-
tional Defense Council, without
any action of the Legislative.
BRAZIL. Federal Supreme Court.
RE 80.004 (1977).

Because the omission, and by
constitutional ~custom, it is
understood that ratification, after
the approval of Congress, is also
the responsibility of the President
of the Republic and implied
in the act of «celebrating».
See, R. D. Gabsch, Aprovagdo de
tratados internacionais pelo Brasil:
possiveis opgdes para acelerar o seu
processo, Brasilia, Funag, 2010.
The process of incorporation
concludes with the Executive by
arranging for the deposit of the
instrument of ratification at the
place agreed in the international
act, and shortly thereafter issuing
Executive Decree, promulgating
and publishing the text internally.
J.F. Rezek, Direito Internacional
Publico, Sao Paulo, Saraiva, 2013,
p. 84. The Supreme Court com-
mented on the topic in Letter
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Rogatory n. 8279-4.. (1998).

The practice of reception often
entailed slow processes, as
happened, for example, with
regard to the main international
human rights treaties adopted
by the UN and ratified by Brazil,
which in the period prior to 1988
had an average ratification time
of approximately 7 years and 9
months, a noticeably shorter
period for the same type of
treaty if signed and ratified after
the promulgation of the 1988
Constitution, to approximately
4 years and 11 months. The
reception  of
Mercosur lasts 3 years on average.
Delay is not only focused on
legislative activity, but often on
the Executive’s delay in informing
Congress, as well as the delay in
enacting the application of the
treaty or convention internally.
Information available on <http://
tbinternet.ohchr.org/_layouts/
TreatyBodyExternal/Treaty.
aspx?Treaty=-CMW&Lang=en>,
may 2019. The developments
of incorporation via Executive

treaties  from

Decree are well observed in the
different interpretations
valuations that the Supreme
Court has given to the instrument
over time. See, in this regard,
C.D.A Mello, Direito constitucional
internacional: uma introdugdo, Rio
de Janeiro, Renovar, 2000% p.
292.

Art. 49, I, and art. 84, VIII,
respectively. On  dissonances,
see J. F. Rezek. Parlamento e

and

tratados: o modelo constitucional do
Brasil, in «Revista de informacio
legislativa», XLI, 2004, n. 161,
p- 138; A.P.C. Medeiros, O poder
de celebrar tratados: competéncia
dos poderes constituidos para
a celebragio de tratados a luz
do  Direito  Internacional, do
Direito Comparado e do Direito
Constitucional  Brasileiro, Porto
Alegre, Sergio A. Fabris, 1995, p.
481; A.P.C. Medeiros, O Brasil e
os novos desafios do direito dos
tratados, in L.N.C. Brant (ed.), O
Brasil e os novos desafios do direito
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internacional, Rio de Janeiro,
Forense, 2004, p. 489. Inthe same
sense, A.P.C., Medeiros. Parecer do
Consultor Juridico do Ministério
das  Relagoes  Exteriores, de
21/03/2000, in A.P.C. Medeiros
(ed.), Pareceres dos consultores
Jjuridicos do Itamaraty, v. IX, 1990-
2000, Brasilia, Funag, 2009, p.
265; R.D. Gabsch, Aprovacdo de
tratados internacionais pelo Brasil
cit., p. 166.

On the differentiation in Brazil-
ian literature between simplified
agreements and executive agree-
ments, see J. G. Rodas, Os acordos
em forma simplificada, in «Revista
da Faculdade de Direito da Uni-
versidade de Sao Paulo», LXVIII,
n. 1, 1973; Medeiros. O poder de
celebrar tratados cit., p. 131.

About the mentioned practice:
A.L.P.B. Lupi, O Brasil é dualista?
Anotagoes sobre a vigéncia de nor-
mas internacionais no ordenamento
brasileiro, in «Revista de infor-
magcio legislativa», XLVI, 2009,
n. 184, p. 37. ].C. Magalhies, O
Supremo Tribunal Federal e o direito
internacional, Porto Alegre, Livra-
ria do Advogado, 2000, p. 67. See
Federal Supreme Court. Extradi-
tion n. gos. Belgium (2005), pp.
33-40.

Jurists in favor of such a position
include H. Accioly, L. Carneiro,
J. H. Pereira de Araujo and G.
E. do Nascimento e Silva, all
based the
custom developed in Brazil, a
phenomenon that would make
the constitutional norm more
flexible. ~ Important  jurists
for Brazilian law such as C.
Bevilacqua, Pontes de Miranda,
J. Barbalho, T. Cavalcanti, C.
Maximiliano, H. Valladio and
V. Marotta Rangel are opposed
to this practice, stating that the
Constitutions do not present
the possibility of international
agreements not being subject to
legislative consideration. F. Rezek
states that the simplified treaty
modality is infrequently used
in Brazil and totally against the
law. Rezek, Direito Internacional
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Publico cit., p. 84, however see p.
86.

L. Lai, Il controllo parlamentare
sul potere estero del Governo: l'au-
torizzazione alla ratifica dei trat-
tati internazionali in prospettiva
comparata, in Il Parlamento della
Repubblica: Organi, procedure, ap-
parati, v. III, Roma, Camera dei
Deputati, 2013, p. 1007.

Ibidem.

With the constitutional provision
and the interpretation of the
Supreme Court, it is understood
that such agreements are subject
to the
equivalence to the constitutional

Constitution, having
amendment (Brazilian Federal
Constitution, art. 5, § 3) or the
‘supralegal norm’ in RE 466,343
and RE 349,703 (2008).

In this sense, the National
Tax Code (1966), art. 98;
Federal Supreme Court. Ap.
Civ. 9,594(1954); Ap. Civ.
8.,332(1944.); HC 24.,637(1932).
In restrictive interpretation,
RE 80,004 (1977), the Supreme
Court states that treaties and
conventions override later
domestic federal law in cases of
contract treaties, understood as
those that create subjective legal
situations, such as agreements. of
commerce.

Federal Supreme Court, ADI n.
1,480 (2001).

The convention was incorporated
into domestic law by Executive
Decree n. 7,030 (2009).

J. Dolinger has yet another
exception, based on the specialty
criterion of the international
extradition treaty. It is evident,
however, that the exception
presented by Dolinger does
‘supralegality’

international norm

not constitute
of the
incorporated into the internal
legal system, but fits as a criterion
of antinomy solution, according
to the positivist doctrine and
based on the understanding of
the Supreme. See, regarding J.
Dolinger, Direito Internacional
Privado. Parte Geral, Rio de
Janeiro, Renovar, 2005°, p. 105.
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C. Finkelstein. Hierarquia das
normas no direito internacional. Jus
cogens e metaconstitucionalismo,
Sao Paulo, Saraiva, 2013, p. 173.
Decree Law n. 4,657 (1942), art.
4o

Such predictions are present
in the Brazilian Constitution of
1891, in art. 59, d; 60, e; in the
1934, Constitution, in art. 76, d;
81, e; in the 1937 Constitutional
Charter, in art. 101, d; in the
1946 Constitution, in art. 101,
I, d; 105, § 3, c; in the 1967
Constitutional Charter, amended
by Constitutional Amendment
1/69, inits art. 125, II.
Accordingly, the opinion of
11/23/1923, by C. Bevilaqua,
legal adviser to the Ministry of
Foreign Affairs, in Rezek, Direito
internacional puiblico cit., p. 214..
On the subject, see Federal
Supreme Court, AC n. 9,684
(1983); n. 9,701 (1987); RE n.
94,084 (1986).

Since then, the Supreme Court
has waived the immunity of the
jurisdiction of States in cases of
knowledge of labor causes, civil
liability and litigation arising
from ordinary situations in
which the foreign State engages
in acts of commerce or acts more
privatorum. This orientation was
confirmed in the judgment of RE
222.368-AgR (2003).

On the subject, see Federal
Supreme Court. ACO 526 (2013)
and ACO 527 AgR (1998).
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