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History of an «Extra-constitutional Situation»: 
Banishment in Brazil (1824-1978)1

ricardo sontag

1.  Introduction: a Punishment between Law 
and Politics 

A strange, exceptional penalty, which was 
applied very few times in the history of in-
dependent Brazil: the banishment. It was 
a sanction that implied expulsion of the 
citizen from his own country. Despite its 
exceptional nature in the Brazilian legal 
system, also in a quantitative sense, it is an 
interesting punishment for making a histo-
ry of legal culture because it leads us to the 
heart of the intertwinings among law and 
politics; code and constitution; constitu-
tion, statutes and other normativities. 

The period of this research is long: from 
1824 to 1978, i. e., from the first constitu-
tion of independent Brazil until the last 
abolition of the ban. Though missing some 
details, this perspective allows us to set up 
comparative interpretations, so it will help 
us to make more complex the similarities 
that connect all practices and discourses 
during this long period. 

The 1824 Brazilian constitution pre-
scribed that the person banned by sentence 
loses the rights of Brazilian citizen (art. 7).

Our first criminal code of 1830, in its 
general part, regulated the ban: «art. 50. 
The sentence of banishment will deprive 
perpetually the defendants of the rights 
of Brazilian citizen and will prohibit them 
perpetually from living in the territory of 
the Empire». The problem is that in the 
special part there was no crime to which 
such a penalty was inflicted: in the first 
drafts of the code there were2, but in the fi-
nal version of the code there weren’t. Later 
we will return to the problem of this strange 
asymmetry between the general and the 
special parts. 

After the fall of the empire in 1889, a 
new penal code and a new constitution su-
pervened in 1890 and in 1891 respectively. 
With the end of the so-called First Repub-
lic (Primeira República) in 1930, a new con-
stitution was issued in 1934 and the penal 
code was replaced in 1940 during the New 
State (Estado Novo) dictatorship (1937-
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1945). A new constitution in 1946 marked 
the beginning of a new democratic inter-
regnum that would last until 1964 and a new 
one was granted in 1967. 

In the midst of all these normative doc-
uments, betwixt significant silences and 
few legally relevant texts, there are two cas-
es that we will have to deal with: one from 
the passage from the empire to the republic 
(the banishment of the imperial family) and 
the other at the peak of the dictatorship es-
tablished in 1964 (the banishment of left-
wing partisans). Both are linked to political 
facts, and therefore are well known in our 
political historiography3, but I would like to 
emphasize a possible legal historian con-
tribution, that is, to use them as a window 
to understand the relationships between 
different normativities and the exercise of 
state power, between law and politics.

Banishment (and similar penalties) is 
a classical issue within legal historiogra-
phy of pre-modern legal orders. In Brazil-
ian history, it carries also an identitarian 
problem: was Brazil made up by banned 
people? Conversely, about the nineteenth 
and twentieth centuries, monograph legal 
historian analyses about banishment are 
very rare4 – probably because this penalty 
became indeed rare.

Notwithstanding its rareness, I think 
that ban, exactly as a frontier institute, 
could help us to understand legal order 
dynamics that the “normal” ones would 
not allow us to. The philosopher Giorgio 
Agamben also analysed exile as a frontier 
concept, but with very different purposes. 
He was concerned with the definition of the 
«relación jurídico-política originaria»5. In 
this sense, Agamben called exile the «rela-
ción entre la norma y la excepción que define 
el poder soberano»6. Then, for politics, exile 

would be «más original que la oposición entre 
amigo y enemigo que, según Schmitt, define la 
política»7. Instead of defining the “origi-
nal” political relationship through a legal 
concept (exile), I would like to map differ-
ent relationships between law and politics 
in history, more specifically this article 
aims to grasp the different levels of political 
instrumentalization of law within a modern 
legal system that claims to be founded upon 
statutory law and written constitution. And 
for this purpose, a legal historical analysis 
of the banishment I think is useful8.

2.  A Punishment without Crime: the Ban 
during the Empire (1824-1889) 

On the presence of the banishment in the 
general part and the absence in the special 
part of the 1830 criminal code, a jurist of 
that time, Manoel Dias de Toledo9, thought 
that this strange phenomenon occurred be-
cause the opposition party to the Emperor at 
the moment of the promulgation of the code 
constituted the majority and its own rep-
resentatives were afraid of being banned. 
Even if only for the future, it is likely that 
the provision for a ban in the general part of 
the 1830 criminal code was intended to fa-
cilitate things if a subsequent law were to be 
provided for such a penalty for some crime, 
as pointed out by the famous imperial jurist 
José Antonio Pimenta Bueno10.

Then, considering the special part of 
the code, there was a detachment from one 
of the most important models of the nine-
teenth century: the 1810 French code pénal, 
which inflicted ban sanctions especially for 
several crimes of political nature (but not 
exclusively11). On the other hand, in com-
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parison with the French code, regarding the 
general part of the Brazilian legislation was 
even more severe: the banishment of the 
Brazilian law was perpetual (art. 50), while 
in the French law the term was determined 
(10 years) (art. 32). The 1822 Spanish penal 
code (art. 28, 4) was among the few laws that 
established the banishment in its perpetual 
form: one of the crimes for which was pro-
vided perpetual banishment was the «ten-
tativa de abolir ó variar en España la religion 
católica, apostólica, romana» (art. 268).

Within the nineteenth century codes 
that adopted the penalty of banishment, 
it was most common to inflict it with time 
limitation. The Spanish code of 1870, for 
example, even though it still envisaging the 
existence of the perpetual banishment (art. 
52), did not specifically commit this kind 
of sanction to any crime of the special part, 
but only the temporary one12. The Brazilian 
code did not commit the ban penalty for any 
crime only in its own concept of banish-
ment, i. e., as a perpetual punishment that 
implies losing of the rights of Brazilian cit-
izen. However, there were two very extraor-
dinary crimes for which the code imposed 
the «desterro para fóra do imperio» [expul-
sion from the empire13] with time limita-
tion and without the losing of all rights of 
Brazilian citizenship (i. e., losing the polit-
ical rights, similarly to what occurred also 
regarding other penalties): conspiracy of at 
least twenty people (between 4 and 12 years 
of expulsion)14 and a type of insubordina-
tion in the exercise of military command 
(15 years of expulsion)15. Nevertheless, we 
are going to focus on the banishment (bani-
mento) as it was defined by the imperial 
Brazilian legislation. 

In Brazil, the debate around this kind 
of punishment was a minor one, a com-

prehensible fact if we consider the afore-
mentioned situation of the 1830 criminal 
code. Notwithstanding, there were some 
interesting fragments within Brazilian legal 
doctrine about this penalty. 

Among Brazilian jurists, one of the rea-
sons for the negative view of the ban was 
the violation of the «principles of the ius 
gentium» because it would have forced a 
foreign state to receive a criminal in its ter-
ritory16. This reason appeared in Brazilian 
legal doctrine only once, but foreign jurists 
discussed this issue extensively. In France, 
for example, Joseph-François-Claude Car-
not, Adolphe Chauveau and Faustin Hélie 
were sceptical about banishment because 
there was no way for the government to 
compel another State to receive banned 
people17. Still in France, the possibility of 
transformation of the banishment into im-
prisonment in case of absence of authoriza-
tion of another State to receive the banned 
was criticised18. 

Imprisonment is a more convenient 
penalty than banishment, but there are few 
exceptions: this was the opinion of the im-
portant Tuscan jurist Francesco Carrara19. 
The flaws of banishment penalty, accord-
ing to him, were inequality, the absence of 
exemplarity and the inability to promote 
public morality20. For these reasons, «le 
moderne legislazioni hanno moderato l’abuso 
che in addietro […] fecesi dello esilio; e sono 
venute ad applicarlo soltanto a certe mancanze 
che non rivelano decisa proclività al male»21. 
The absence of «tendency towards evil» 
refers exactly to political crimes. There-
fore, regarding this type of delict, the not 
very prestigious banishment still convinced 
some jurists. This is the case of an author 
widely read by Brazilian nineteenth centu-
ry jurists: Pellegrino Rossi, for whom such 
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penalties were immoral, however, still use-
ful in cases of political crimes22. 

In Brazil, some jurists of the nineteenth 
century thought that such a punishment 
should not have been imposed for any 
crime, not even to the political ones. Ma-
noel Mendes da Cunha Azevedo argued that 
banishment would be a kind of civil death 
and that it was very unequal23. Regarding 
the exceptionality of the banishment for 
political crimes, he was concerned with the 
fact that it could be politically instrumen-
talized, even if applied by judicial means24. 

Other Brazilian scholars assumed that 
the ban would be a reasonable penalty for 
some political crimes because of its par-

ticular features. Prison and forced labour 
would not be worthy sanctions for criminals 
who were not “perverse”, but sometimes 
“virtuous” – we are dealing here with the 
liberal image of the political delinquent25. 
For this reason, José da Silva Costa criti-
cised the article 110 of the 1830 criminal 
code that inflicted prison with work (prisão 
com trabalho) for the political crime called 
rebellion (rebellião)26. Thomaz Alves Jun-
ior was persuaded – by Adolphe Chauveau 
and Faustin Hélie arguments – that ban-
ishment would not be a good penalty even 
for political crimes, but he also thought that 
desterro – temporary expulsion from a place 
determined in the judicial sentence (art. 

Albert Chapon, Emperor Pedro II receives the order of banishment, 1892



Sontag

105

52 of the 1830 criminal code) – is «worthy 
of a code of a civilised nation» for political 
crimes, because, through detachment of the 
crime environment, these kind of crimi-
nals would become «almost harmless»27. 
It is important to highlight that Alves Junior 
was alluding also to the «desterro para fóra 
do imperio» (expulsion from the empire) 
because he quoted explicitly the aforemen-
tioned conspiracy (art. 107)28. Obviously, 
the special features of the political crimes 
were at stake, i. e., this kind of penalty could 
not be prescribed for a wide range of con-
ducts. For this reason, even considering 
that Cesare Beccaria had played a very im-
portant role in overcoming the “barbarian” 
ancient legal order, Alves Junior disagreed 
with the «broad application» of this sort of 
punishment within Beccaria’s penal phi-
losophy29. 

Now we must return to the banishment 
in the strict sense of the article 50 of the 
1830 criminal code. So, under this legisla-
tion, obviously, it was not possible to ban 
someone for any crime. In fact, it seems 
that this did not happen30, at least through 
ordinary judicial means. In theory, howev-
er, some jurists envisaged that the emperor 
could apply this punishment through grace. 
Grace was part of the emperor’s «moder-
ating power», a sort of fourth power (1824 
Constitution, art. 101, VIII)31. Thus, when 
replacing a death penalty, for example, the 
emperor could theoretically substitute it 
with a ban32, but so far, I have not found any 
case like this. The Belgian jurist Adolphe 
Prins raised a similar hypothesis, but de-
nied the possibility of the king applying the 
ban as a substitute penalty in the exercise 
of his power to bestow grace, among other 
reasons, because it would introduce a pen-

alty that did not exist in Belgian legal order 
at that time33. 

«Banishment as a penalty could only 
be imposed in accordance with an existing 
law and through a judicial sentence»34, 
stressed Pimenta Bueno in 1857. There was 
no such a law in Brazil then. For this rea-
son, insisting on the topic of legality, the 
jurist Joaquim Rodrigues Sousa stated that 
neither the government nor the parliament 
could ban a Brazilian citizen35. Years later, 
the jurist Carlos Perdigão, in his criminal 
law handbook published in 1882, conceived 
a difference between banishment (bani-
mento) and exile (exílio). The latter could 
have been imposed as a «measure of pub-
lic salvation» that in history «was applied 
against royal families who had fallen from 
the throne or against political enemies»36. 
The fact that there was no previous law to 
impose such a penalty for a crime was ir-
relevant. In Brazil, it was a theoretical hy-
pothesis because in this moment there was 
no decree or law formally imposing ban-
ishment against an individual or a group of 
individuals. Then, it is not a surprise that 
Perdigão’s few lines about political ban-
ishment (exile) were unique within the 
universe of the commentators of the 1830 
criminal code, whilst in France, for exam-
ple, the situation was quite different. 

As the legal historian François 
Saint-Bonnet has well pointed out,

l’alternance des régimes politiques de la Révolu-
tion à la fin du XIXe siècle en France offre […] un 
terrain particulièrement favorable pour l’éclo-
sion de […] mesures de proscription: chaque 
nouveau régime jugeant utile de proscrire les 
principaux serviteurs de l’ancien37. 
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In this context, several jurists and pol-
iticians discussed the constitutionality of 
proscription, its adequacy to the principle 
of legality, whether it was acceptable for a 
political body that was not a court to apply 
a penalty in the name of necessity (which 
would suspend guarantees and freedoms), 
whether the proscription could be extend-
ed to the family of the banned, whether or 
not there was political necessity in certain 
specific cases, and so on and so forth38. Ed-
me-Théodore Bourg, for example, identi-
fied political banishment with a coup d’état. 
Although accepting that «cette déportation 
politique était toutefois une mesure de salut 
publique moins inhumaine que les meurtres 
juridiques», he stated that 

comme toutes les mesures arbitraires et vio-
lentes, elle a toujours contribué plutôt à perdre 
qu’à sauver les gouvernemens qui l’ont em-
ployées. Puisse-t-on enfin, éclairé par l’expé-
rience, renoncer à ces mesures extra-légales! 
Les seuls gouvernemens durables sont ceux que 
s’appuient sur la loi et sur la justice39.

3.  The Abolition of the Ban and the Case of 
the Brazilian Imperial Family (1889-1934): 
an «Extra-constitutional Situation»

In 1889, we will find a situation in Bra-
zil that could be considered accurately as 
a case of exile for Perdigão’s theory or the 
well-known proscription of the nineteenth 
century France. 

I can’t tell here all the complicated po-
litical events of the last years of the Brazilian 
empire, so I’m going directly to the aspect 
that interests us most closely. Emperor’s 
Pedro II fall was marked by the decree 78-A 

that banned the imperial family on the 21st 
of December 188940. Then, Pedro II and his 
family left for Portugal41. Clearly, there was 
a reaction from monarchy’s partisans who 
insisted that this was an absolutely unfair 
ban, but the most delicate legal problems 
began years later.

The new penal code of 1890 imposed 
the ban for a single political crime42 be-
cause the new republic’s provisional con-
stitution still prescribed this kind of pen-
alty (provisional constitution of the 22th of 
June 1890, art. 71, § 2, c) and the author of 
the code, despite being contrary to this type 
of punishment, did not want to leave the 
constitutional disposition without imple-
mentation43. Anyway, in the following year, 
the 1891 republican constitution abolished 
the «judicial banishment» (article 72, par-
agraph 20). The expulsion of a Brazilian 
citizen from the country (in the imperial 
legislation wording, «desterro para fóra do 
imperio», as we have already seen) also dis-
appeared with the 1890 penal code. 

In January 1903, the Brazilian Supreme 
Court received a habeas corpus requesting 
in favour of Count D’Eu (Pedro II’s son-in-
law) and descendants of the imperial family 
the revocation of the ban decree because it 
would be unconstitutional and the decree 
in itself would be an illegal constriction 
(constrangimento ilegal) against the family. 
Therefore, could the supreme court to re-
voke the ban decree for constitutional rea-
sons? Actually, the court’s decision focused 
another problem: the lack of evidence of 
the «imminent danger of being subjected 
to violence or illegal coercion or abuse of 
power», that was one of the constitution-
al requirements of the habeas corpus (1891 
constitution, art. 72, § 22). According to 
the court’s decision, the mere existence 
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of the decree was not enough as proof of 
the abovementioned danger and the court 
considered itself not competent to judge 
the revocation of the decree, which was in-
stead an attribution of the legislative pow-
er44. According to the judge João Barbalho, 
who followed the argument of the attorney 
general, Epitácio Pessoa, the decree was a 
«constitutional act because it was linked to 
the constitutional life of the nation […], it 
is clear that it is not the responsibility of the 
judiciary to suppress its effects»45. The ban 
against the imperial family was a «purely 
political measure» that had avoided a «civ-
il war»46. 

Notwithstanding this decision, in 1903 
there was no member of the imperial fam-
ily travelling to Brazil. But in 1907 there 
was a different situation. Pedro II’s grand-
son reached a Brazilian port within a ves-
sel, which forced the government to make 
a decision: prohibit the landing or not. 
On the 10th of May 1907, the President of 
the Republic Affonso Penna – by the way, 
the patriarch of my faculty, known as the 
«Affonso Penna’s ancient house» – sent a 
telegram to Ruy Barbosa – a famous jurist, 
then president of the Senate and one of the 
signatories of the ban decree in 1889 – with 
a question: had the 1891 Constitution re-
voked the ban against the imperial family? 
Ruy Barbosa’s answer was delivered in the 
Senate a few days later: 

during the drafting of the Constitution of the Re-
public, the banishment existed in two different 
forms: as a state measure in the decree banishing 
the family who had fallen from the throne and as 
a means of repression in the penal code47. 

Therefore, the specification “judicial” 
banishment in the Constitution was a sign 
that the aim was to abolish only the penal 

code ban, and not that of the imperial fami-
ly. So, Barbosa stated that:

the ban decree was created before the Constitu-
tion and was not abolished, then this extra-con-
stitutional situation is not unconstitutional […]. 
If today the abolition of this exception no longer 
brings risks (which I really don’t think so), the 
national representation must decide about it48.

On this case there was also a habeas cor-
pus. In the same interpretation line of Ruy 
Barbosa, the supreme court asserted that 
the imperial family’s banishment «was 
not a penalty, it was not applied by a judi-
cial sentence, but it was a political act […], 
which is outside the constitutional rules 
designed for the future»49. Nevertheless, 
there was a dissenting vote by the judge 
Alberto Torres. In his vote, he stated that 
«legally there is no pre-constitutional or 
extra-constitutional law»50. Thus, banish-
ment is a penalty and therefore the ban de-
cree against the imperial family was abol-
ished by the Constitution. But it was only 
Torres dissenting opinion. 

By this time, former emperor Pedro II 
and his wife, Theresa Christina, had already 
died and there was a debate about bringing 
their mortal remains back to Brazil. But the 
political situation only became favourable 
to the inclusion of the imperial family in the 
Pantheon of our historical heroes in 1920, 
when President Epitácio Pessoa – the same 
one we saw as attorney general in the first 
habeas corpus case – signed the decree51 that 
revoked the ban against the imperial fami-
ly and authorized the return of their mortal 
remains52.

During the First Republic (1889-1930), 
there were many cases of expulsion of for-
eigners. It was a time of growing immigra-
tion, but also of fear of the communist and 
anarchist ideas brought by foreigners53. On 
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this subject, I would just like to say that, in 
some of these cases that ended up in court, 
the argument was that the accused was not 
a foreigner, but a Brazilian. And this was a 
very efficient defence. As I have pointed out 
elsewhere, 

if exists political banishment – and the expulsion 
was precisely an act of executive power – what le-
gally prevented the government from banishing 
those individuals just as the imperial family? If 
it were possible to abstract law from its own con-
texts, the answer would be: absolutely nothing. At 
the same time, this hypothesis was unthinkable. 
To explain this problem, we need to understand 
law within a given historically established cul-
ture. It is in this cultural background that the 
frontiers of exception, the possible senses of ex-
ception, are outlined. Therefore, the banishment 
exception was linked to dramatic situations, such 
as that of the imperial family, which also marked 
an institutional turning point, therefore incom-
parable with respect to foreigners expulsion cas-
es. The historical-cultural senses of the excep-
tion did not reach these situations54. 

An expansion of the historical-cultural 
senses of the exception regarding removal 
of Brazilian citizens from their own coun-
try will be found later, in the era of military 
dictatorship. But let us proceed with order. 

4.  The Abolition of the Banishment and the 
Kidnappings in the Military Dictatorship 
(1934-1978): Once Again «Extra-
constitutional Situations» 

Before the military dictatorship, we had 
three Constitutions. The 1934 Constitution 
abolished the ban in general, i. e., without 
the adjective “judicial”. The 1937 Constitu-
tion – once again under a dictatorship – did 
not refer to the subject. The 1946 one was 

practically the same as the 1934 one, so it 
abolished the banishment without the “ju-
dicial” specification55. 

In the few lines found in the Brazilian 
doctrine about the 1946 Constitution ex-
clusion of the ban penalty, some jurists 
sought to safeguard the possibility of po-
litical measures not expressly provided by 
legislation, but in a very peculiar way. Polit-
ical exile (desterro político), criminal policy 
measures with an administrative character, 
could still be employed. In both cases, how-
ever, the hypotheses put forward did not in-
volve the departure of the Brazilian citizen 
from the national territory, that is, he could 
only be forced, for example, to remain, due 
to exceptional circumstances, somewhere 
within Brazilian frontiers56. 

In 1964 there was a coup d’état that es-
tablished the military dictatorship in Bra-
zil. A dictatorship that very often used a 
type of norm called “institutional act” (ato 
institucional), that is, the commands of the 
military junta that had come to power, the 
legal form of the coup itself. Once again, 
I cannot relate here all the complicat-
ed political events of the 1960s and 1970s 
in Brazil, so it is enough to say that there 
were left-wing groups fighting against the 
government, in peaceful or non-peaceful 
forms, with or without weapons.

The 1967 Constitution, under the mili-
tary dictatorship, maintained the abolition 
of the banishment. 

However, on the 5th of September 1969, 
the military junta bestowed the institution-
al act number 13: «Art. 1. The executive 
power may, on the proposal of the Minis-
ters of Justice, Navy, Army or Air Force, ban 
from the national territory the Brazilian 
who, demonstrably, becomes inappropri-
ate, harmful or dangerous to national secu-



Sontag

109

rity». The second article explicitly exclud-
ed the possibility of judicial review of any 
of the provisions of the institutional act. 
Moreover, the concept of national security 
was very broad and open. On the same day, 
another institutional act (number 14) was 
bestowed: 

Paragraph 11 of Article 150 of the Constitution of 
Brazil [the one regarding banishment] remains 
in force with the following wording: there will 
be no death penalty, perpetual imprisonment, 
banishment or confiscation, except in cases of 
adverse external psychological, revolutionary or 
subversive war within the terms determined by 
the laws [i. e., the law about national security57]. 

I would like to focus for a moment on 
some aspects: the provision of a sanc-
tion not in line with the Constitution, the 
amendment of the Constitution itself by an 
institutional act, and the expansion of the 
concept of war. 

In fact, to explain these strange nor-
mative dynamics, some jurists of that time 
asserted that there was a double norma-
tivity in Brazil: the constitutional one and 
that of institutional acts. The second one 
could condition the first because the in-
stitutional acts, in their opinion, were the 
direct expression of the «counterrevolu-
tionary revolution» that ruled the coun-
try58. Therefore, the institutional acts were 
also assumed as an expression of original 
constituent power59; therefore, the military 
junta was conceived as revolutionary in the 
legal sense, but politically, it was counter-
revolutionary.

Through the expansion of the war con-
cept, we are dealing with the expansion of 
the possible senses of exception. One of 
the most important jurists of that time ex-
plained the new war concepts. According 
to Manoel Gonçalves Ferreira Filho, «psy-

chological war […] is the struggle for power 
through all means that do not involve the 
use of force but that can influence minds». 
Afterwards, Ferreira Filho clarifies that the 
government also makes psychological war, 
but this is legal and legitimate because it is 
not «adverse», i. e., it is not «against legal 
power»60. Revolutionary war is basical-
ly the one carried out by a national group 
to bring down the government by force or 
other illegal means with the help of for-
eign governments. Moreover, according 
to Ferreira Filho, «the so-called revolu-
tionary war presents a very clear ideology 
and standards of action. They are inspired 
by Marxism»61. The subversive war, in his 
opinion, is very similar to the revolutionary 
one, but it would be a sort of initial phase, 
in which strikes, demonstrations and so on 
take place62.

Between 1969 and 1971, 128 Brazilian 
citizens were banned. And I only counted 
those who were legally banned, but there 
are still the families of them, the “volun-
tary” exiles for fear of political persecution 
and so on. The first «complementary act» 
(ato complementar) – another type of norm 
of this moment: an act of the military junta 
to complement an institutional act – with a 
list of banned citizens is of the same day as 
the two institutional acts we have seen: the 
5th of September 1969. And all the acts with 
these lists – which later became decrees – 
the military junta bestowed in the con-
text of political kidnappings by left-wing 
groups63. There were four kidnappings of 
foreign ambassadors or diplomatic officers 
perpetrated by left-wing groups during this 
period. The idea was that in exchange for 
the kidnapped’s life, the government would 
release some of those groups’ militants 
from prison. The tortures that occurred in 
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these prisons of the dictatorship are now 
known by Brazilian historiography. More-
over, under torture, those militants could 
have denounced their comrades. In the first 
kidnapping case, the group asked that the 
prisoners should be sent abroad to a place 
where they could become political refugees. 
The government’s response was different, 
i. e, the banishment: institutional acts 13 
and 14 and the first complementary act with 
a list of banned citizens (all on the same 
day). And then, for each episode of kidnap-
ping there is a ban decree.

I would not like to discuss whether the 
banishment was “less worse” for the pris-
oners because the aspect that I would like 
to underline as a legal historian is the ju-
ridical-institutional one, i. e., the creation 
of a legal form and a sanction to respond to 
political contingencies. 

The reactions of the jurists to the ban-
ishments were very few. In an era of cen-
sorship, of persecution, the fact is not sur-
prising, also because there were other more 
serious forms of political repression to de-
nounce in the few means available: torture, 
for example. One of these few voices is that 
of Heleno Cláudio Fragoso, a famous crim-
inalist, also a lawyer of political activists, 
who expressed a criticism against the ban 
in 1971: 

the banishment against political prisoners, 
whose exit from the national territory is imposed 
as a condition for the liberation of kidnapped 
diplomatic officers, is a repressive measure with 
political nature. In this way it was applied against 
the imperial family when the Republic was pro-
claimed. However, it is a punishment and as such 
it violates both the legality principle and the jus-
tice, because it is applied with no prior statutory 
provision to any offense and on individuals who 
were not the perpetrators of the crime, and even 
against those who (in the past) expressly refused 
to leave the national territory64.

In 1976, Ronaldo Poletti, then consult-
ant to the Ministry of Justice, wrote an arti-
cle in which he stated that the banishment 
was a “humanitarian” measure that man-
aged to save the lives of the diplomatic of-
ficers «without sacrificing the sovereignty 
of the State»65. In the same article, Poletti 
asserted, resonating old polemics that we 
have seen on the previous period, that:

even if the Constitution had not restricted the 
expression ban in its judicial form, it is certain 
that raisons d’état would remain in its extra-con-
stitutional form. […] If the imperial family today 
would represent a threat to the Republic, they 
could be banned even if the Constitution had 
abolished this measure, which would be outside 
the Constitution, but not against it. By the way, 
historically unpredictable political facts brought 
new raisons d’état for the new ban established by 
the Institutional Act number 1366. 

In fact, the raisons d’état arguments and 
the “extra-constitutional” statement are al-
most paraphrases of Ruy Barbosa’s speech 
of 1907. On the other hand, in Barbosa’s 
argument, the adjective “judicial” of the 
substantive “banishment” in the 1891 Con-
stitution article was important67. 

The long and complex constitutional 
amendment number 11 of the 13th of October 
1978 restored the prohibition of banish-
ment without the adjective “judicial”. This 
specific part of the amendment regarding 
banishment did not arouse controversy in 
the Parliament. By then Brazilian political 
institutions were in the moment of the so-
called «slow, gradual and safe opening» (I 
would say perhaps too safe) and it was not 
difficult to recognize that the ban was an ex-
ceptional measure not desirable for the fu-
ture. Therefore, institutional acts 13 and 14 
were revoked and the banned citizens could 
return to Brazil, even if it was not the end of 
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the political persecution that characterized 
the military dictatorship. 

5.  Conclusions: Instrumentalization of 
Juridical Forms 

Banishment and politics articulate them-
selves at least in two levels: within the rem-
nant use of this sanction as legal punish-
ment almost exclusively for political crimes 
and as a political measure that creates ten-
sion with some constitutional principles 
and normativities.

In the two cases we have seen – that of 
the imperial family and that of the left-wing 
political prisoners – we are faced with the 
government of the emergency through the 
exception68. But, the conceivable senses 
of exceptionality regarding the removal of 
Brazilian citizens from their own country 
in these two historical-cultural universes 
are different. The imperial family ban for 
a long time seemed too serious and unique, 
a strong symbol of a very important insti-
tutional change. Perhaps in the nineteenth 
century France, the cultural background of 
the proscription was a little different, how-
ever, in the Brazilian case, there was no 
comparison with any other exception. More 
precisely, there was one more important 
institutional rupture in the nineteenth cen-
tury Brazil: when the first emperor, Pedro I, 
abdicated in favour of his son that was five 
years old. It was the 7th of April 1831. Pe-
dro I retired to Europe and there was dis-
cussion if it would be necessary to formally 
ban him because of the risk of a restoration. 
The proposal was approved on the Deputies 
Chamber, but it was rejected by the Senate 
and Pedro I died months later69. During 

the military dictatorship, there was an ex-
pansion of the notion of exception. Without 
the cultural transformation behind the le-
gal rules, it would not even be plausible to 
use banishment to respond to the political 
contingency of the political kidnappings. 
This shift is clearly noticeable in the en-
largement of the war concept, which be-
came much more than the traditional ex-
ternal war. An expansion, it must be said, 
also facilitated by the fact that some left-
wing political partisans considered them-
selves in a kind of war. However, as a legal 
historian, what I would like to stress is that 
banishment is part of an authoritarian in-
flection of the repressive apparatus to react 
with exceptional measures to political con-
tingencies.

Moreover, how exception is conceived 
is quite different in these cases. In the first 
one – that of the imperial family – there 
was a “real” institutional rupture (a polit-
ical “revolution”) clearly taking place. The 
republicans successfully completed the 
putsch; immediately the emperor and his 
family were banned. Dissimilarly, in 1969, 
there was not such an institutional rupture 
going on. The putsch had taken place five 
years before. Two “fictions” underpinned 
the exceptional measures: the idea of a per-
manent “revolution” from which derived 
the legality of the institutional acts and the 
idea of internal war against left-wing sub-
version. In the first case, maybe the repub-
licans would be the political criminals for 
the imperial legal order before arising to 
power, so there was not normal legal means 
for consolidating their position; in the sec-
ond case, the banned left-wing persons 
were doubly exposed to the state political 
power: through ordinary national securi-
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ty laws and through exceptional measures, 
such as banishment. 

In both cases we have noticed political 
instrumentalization of juridical forms. Ac-
tually, perhaps modern legalism is in itself 
a form of political instrumentalization of 
juridical forms, as we can conclude by read-
ing Paolo Grossi’s provocative analyses70. 
Therefore, banishment allows us to identify 
– even if it is not among the most dramatic 
forms of political struggle such as torture 
or assassination by the police – some of 
the different historical forms of the rela-
tionship between politics and law. Thus, 
in modernity, beyond legalism, there are 
other levels of instrumentalization of ju-
ridical forms71. These levels of instrumen-
talization put in friction the different nor-
mativities – law, decree, institutional act 
and Constitution. The last period – military 

dictatorship – probably marks the deepest 
level of the abovementioned instrumental-
ization, of the subordination of the juridical 
form to politics; subordination symbolized 
perfectly by the theory that asserted that an 
institutional act could condition the Con-
stitution.
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