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1. Introduction

The historical study of the United States 
Constitution forms a vast and ever-swelling 
field of inquiry. Its appeal does not depend 
on the importance that departments of his-
tory have placed on it. Constitutional histo-
ry is one of those old-fashioned fields that 
seem less engaging than many of the other 
“new histories” that have flourished since 
the 1960s. Yet in institutions where it is 
taught, it proves a popular subject. Some of 
that popularity reflects the importance that 
prospective law students ascribe to it. In the 
United States, constitutional law marks the 
summa theologica of legal thinking, and any 
undergraduate contemplating a legal career 
would find constitutional history naturally 
attractive. It also matters that constitution-
al controversies permeate ordinary political 
disputes. Thinking politically in the United 
States, often means thinking constitution-
ally. The active practice of constitutional 
law is often a continuation of politics by 
other means.

The framework of this history in turn 
begins with the two great Founding mo-
ments of the 1780s and 1860s. The first of 
these moments brought the framing, ratifi-
cation, and amendment of the Federal Con-
stitution; the second produced the three 
Reconstruction amendments that abol-
ished chattel slavery, established a federal 
basis for protecting individual rights with-
in the states, and extended the suffrage to 
African Americans. This was constitutional 
politics in the highest sense of the term. 

But politics and the Constitution have 
been intertwined at many other moments, 
from the disputes that led to the formation 
of the first political parties in the 1790s to 
the two impeachments of President Donald 
Trump in 2020 and 2021. Nearly all the great 
dramas of American political history have 
profound constitutional origins and impli-
cations. Equally important, the origins of 
most of the leading cases of constitution-
al law are largely political in nature: they 
represent strategic choices made by inter-
ests or individuals seeking to pursue their 
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political objectives by judicial means. The 
most celebrated examples of this phenom-
enon would involve the litigation strategy of 
the National Association for the Advance-
ment of Colored People (NAACP), which 
ultimately led to the landmark decision in 
Brown v. Board of Education (1954), and the 
comparable efforts of the pro-life coalition 
to reverse the Supreme Court’s 1973 deci-
sion upholding the right to abortion. But 
countless other cases illustrate the same 
point. As Alexis de Tocqueville famously 
observed in Democracy in America, “Scarcely 
any political question arises in the United 
States that is not resolved, sooner or later, 
into a judicial question.”

Tocqueville’s oft-quoted comment im-
plies that constitutional history should be 
deeply concerned with the reasoning of jus-
tices and judges. That is true but – from the 
perspective of working historians – only up 
to a point. Decisions certainly matter a great 
deal; the opinions ostensibly sustaining 
them, not so much. Within the ambit of the 
law schools, these opinions become objects 
of close study. Collectively they form the 
interpretive doctrines that shape how the 
institutions of government operate. Indi-
vidually they also identify points and argu-
ments that particular interests might wish 
to challenge and overturn. But from the 
historians’ vantage point, what needs ex-
planation are the origins and consequences 
of particular decisions. 

A different context emerges when one 
asks how constitutional history relates to 
the discipline of political science. There the 
conventional wisdom holds that the United 
States is still governed under a Madisoni-
an constitution. That proposition rests on 
the importance that scholars have long as-
cribed to James Madison’s contributions to 

The Federalist, the collection of eighty-five 
essays that Madison, Alexander Hamilton, 
and John Jay, under the penname Publius, 
wrote in support of the ratification of the 
Constitution in 1787-1788. Hamilton was 
the originator and main author of The Feder-
alist, writing fifty-one essays to Madison’s 
twenty-nine and Jay’s five. Yet while Ham-
ilton’s essays on the presidency and the ju-
diciary influence modern understanding of 
the origins of those two institutions, schol-
ars treat Madison’s essays on the extended 
republic and separation of powers – espe-
cially Federalist 10 and 51 – as the best state-
ment of the underlying theory of the Con-
stitution1.

The work that constitutional historians 
do might thus be said to complement the 
distinct agenda of legal scholars and polit-
ical scientists. Again, that seems to be true, 
but only up to a point. Historians are not 
theorists. They have no interest in fashion-
ing legal doctrines or testing general mod-
els of political behavior. More important, 
the nature of their research, with its em-
phasis on the granularity of primary sourc-
es and the diversity of viewpoints present at 
any moment, is more likely to produce crit-
ical assessments of the findings of schol-
ars in other disciplines. In contemporary 
scholarship, this is particularly the case 
when judges and legal scholars advance the 
originalist theory of constitutional inter-
pretation, which holds that the meaning of 
the text was fixed at the moment of its adop-
tion, or when political scientists reduce the 
meaning of the Constitution to the familiar 
propositions advanced by Madison, with-
out considering the much broader array of 
concepts associated with the political argu-
ments of the revolutionary era.
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Within the matrix of American consti-
tutional studies, then, historians serve two 
primary functions. Their first and more 
important task is to explain the origins and 
causes of phenomena, from the great form-
ative moments of the Revolution and Civ-
il War, to the movements that led to other 
constitutional amendments and landmark 
judicial decisions, and to the ways in which 
bold individuals, multiple interest groups, 
and social movements regularly pursued 
their political ends through constitutional 
means. Second, in examining these prob-
lems, historians can cast a critical and 
sometimes skeptical light on the theoriz-
ing work of other disciplines, whether this 
takes the form of fashioning judicial doc-
trines or devising explanatory models of 
political behavior. 

With these preliminary points in mind, 
then, let us examine in greater detail the 
questions before us. In pursuing these 
matters, I will draw upon four decades of 
teaching constitutional history at Stanford 
University. That began in the early 1980s, 
when I taught an introductory seminar on 
the drafting of the Federal Constitution, 
while I was also writing Original Meanings: 
Politics and Ideas in the Making of the Con-
stitution (1996). After that book appeared, 
I began giving a lecture course on The Con-
stitution and Race, which evolved into The 
Constitution: A Brief History. I also taught 
a seminar on a variety of Topics in Consti-
tutional History. These were all one-term 
courses taught on a quarter system, which 
makes the working historian mindful of 
the wisdom of the “less is more” principle 
of modern architecture. But one advantage 
of teaching a survey of this kind to under-
graduates is that it encourages the professor 
to think about the overall framework of the 

subject. That is what the rest of this essay 
will attempt to summarize.

2. Founding Moments

The United States has had two founding 
moments, and how we conceive their or-
igins and consequences, and the relation 
between them, sets much of the framework 
for any overarching interpretation of its 
constitutional history. The first moment 
covers the rough quarter century of the 
Revolutionary era, from the initial impe-
rial controversy of 1764-1766, through the 
crisis of independence and the adoption 
of the first state constitutions (1774-1777), 
to the adoption of the Federal Constitution 
and its first amendments (1787-1791). An 
underlying continuity of issues gives in-
tellectual coherence to this entire period. 
Questions about political representation, 
the sources of sovereignty, restraints on ex-
ecutive power, the identification and pro-
tection of fundamental rights, and the very 
nature of a constitution were raised, dis-
puted, and revised throughout this period. 
When one studies the climactic debates of 
the late 1780s, one sees how the questions 
raised and the solutions reached culmi-
nated questions first raised with the Stamp 
Act crisis of 1765-1766. Equally important, 
from the complementary vantage points of 
scholarship and pedagogy, the evidentiary 
record of these debates and controversies 
is readily available and widely accessible 
in a vast array of primary sources, many 
of which have been scrupulously edited by 
skilled platoons of documentary editors. 
Then, too, a scholarly and popular fascina-
tion with the Revolution’s leaders has led 
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to whole-life publication of their personal 
papers, the letters they received as well as 
sent. No other nation has been more deeply 
invested in its founding moment than the 
United States2. 

These factors give the study of Revolu-
tionary-era constitutionalism a remarkable 
depth, focus, and coherence. By contrast, 
explaining the Second Founding (1865-
1870), in either scholarship or pedagogy, 
poses a more difficult task. Its periodiza-
tion is no simple matter, nor can one tidily 
identify a handful of critical moments that 
capture its dynamics. Where the chrono-
logical boundaries of revolutionary con-
stitutionalism can be tightly drawn, the 
Second Founding requires one to roam 
more broadly and imaginatively. To think 
systematically about the origins and con-
sequences of this event, scholars need to go 
as far back as the Missouri controversy of 
1819-1821 and as far forward as the Plessy v. 
Ferguson decision of 1896, which effective-
ly authorized the Jim Crow regime of racial 
segregation and white supremacy.

To make sense of these four-score years 
of American constitutional history, then, 
one needs to incorporate at least these eight 
categories of analysis.

First, in the realm of high politics, one 
must begin with the three ante bellum cri-
ses that exposed the inherent volatility of 
sectional politics: the Missouri Crisis of 
1819-1821; the Nullification Crisis of the 
early 1830s; and the Compromise of 1850, 
the aftermath of the war with Mexico. These 
episodes illustrate the normative impor-
tance of compromise in national politics, a 
norm that ostensibly originated in the two 
compromises over representation at the 
Federal Convention in 1787. The presiden-
tial election of 1860 destroyed the efficacy 

of that norm. The crucial explanatory prob-
lem here involves asking why leaders of the 
Confederate states, driven by the passions 
of their constituents, treated a single elec-
tion as a sufficient justification for seces-
sion. That perception in turn leads us to 
view the prior compromises suspiciously, 
looking for the weak points that portended 
later and ultimately insuperable difficul-
ties.

Second, this impetus to compromise re-
flected the stake that political parties had 
in preserving the Union. Since the 1960s, 
scholars long emphasized the role of party 
systems in stabilizing American politics. In 
this view, the structural separation of pow-
ers embedded in the Constitution virtually 
required the invention of political parties 
for national governance to prove effective. 
There had been, political scientists held, 
three party systems in the post-Revolution-
ary United States: the Federalist and Re-
publican parties during the quarter century 
after the adoption of the Constitution; the 
Democratic-Republican and Whig parties 
that emerged after 1832; and, following the 
collapse of the Whig party in 1851, the frac-
tious Democratic and newborn Republican 
parties that contested the election of 1860. 

The idea of party systems proved attrac-
tive to political scientists and some histo-
rians because it provided a framework for 
analyzing the structure of American poli-
tics over different periods and for identi-
fying the functions that organized parties 
can pursue3. One of these functions was to 
produce coalitions that could govern na-
tionally, and because capturing the presi-
dency was essential to controlling the na-
tional government, parties had to strive to 
form interstate links. Had the framers of 
the Constitution adopted a parliamentary 
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Visit to Dred Scott - his family - incidents of his life - decision of the Supreme Court, in Frank Leslie's 
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model akin to the British system, a multiple 
party system could well have evolved. But 
they had other ideas.

The concept of party systems has recent-
ly been attacked, however, for two sets of 
reasons. First, many historians now believe 
that parties were far more fluid, unstable, 
and subject to rapid formation and dissolu-
tion, than the party system model suggests. 
The idea that highly organized national par-
ty competition was replicated at the low-
er levels of governance seems delusional. 
Second, a framework focusing on elector-
al competition will necessarily emphasize 
the importance of mobilizing a white male 
electorate and make the winning of elec-
tions the primary goal of political activity. 
But such an emphasis will neglect the po-
litical activities of the formally disenfran-
chised, who looked for other mechanisms 
than elections to influence public debate 
and raise social issues4.

That realization leads, third, to under-
standing the importance of social move-
ments to constitutional politics. The re-
forms antebellum Americans favored 
pursued diverse objectives. The temperance 
movement sought to cure the measurable 
surge in alcohol consumption that emerged 
after the Revolution. Militant Protestants 
opposed the decision of the Jeffersonian 
Republicans to allow postal service on Sun-
days, a moral evil that threatened the sol-
emn practice of the Christian sabbath. Most 
important, the antislavery movement gen-
erated the most volatile issue in American 
politics, focusing first on ending the slave 
trade and then on abolishing slavery itself. 
This was an issue that political parties des-
perately wished to repress, but which citi-
zens and voluntary associations insisted on 
addressing.

The emergence of these social move-
ments transformed American politics in 
two major ways. Petitioning had long been 
the device that individuals, communities, 
and special interests had used to submit 
their requests and grievances to public au-
thorities. But in post-Revolutionary Amer-
ica, petitioning became a mechanism for 
collective protest and a vehicle for mobiliz-
ing and enlarging the number of supporters 
attached to particular causes. Second, peti-
tioning was inherently democratic because 
it was not restricted by the limitations that 
gender and (to a lesser extent) property 
imposed on the exercise of the franchise. 
Women could petition as well as men or 
join associations that advanced the causes 
they favored. So could African Americans 
and members of radical religious groups. 
Indeed, to a significant extent, women and 
African Americans formed the voluntary 
associations that dominated antislavery ag-
itation, offering an alternative to the male 
world of electoral politics but also an incen-
tive to society more generally to take this 
great question seriously5.

This is a form of what scholars call “pop-
ular constitutionalism,” a term that can 
mean either that political coalitions open-
ly campaigned on constitutional claims or, 
alternatively, that the people at large found 
innovative ways to advance their positions. 
Yet within the framework of governance, 
another path lay open: constitutional liti-
gation. This is the fourth and most familiar 
category of analysis, the one that represents 
the dominant concern of American consti-
tutional scholarship. In the period between 
1840 and the close of the nineteenth cen-
tury, six decisions lay atop the list of legally 
significant cases. Two preceded the Civil 
War: Prigg v. Pennsylvania (1842), and, more 
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momentously, Dred Scott v. Sandford (1857); 
and four later decisions, beginning with the 
Slaughterhouse case (1873) and ending with 
Plessy v. Ferguson (1896), which worked out 
the implications of the three Reconstruc-
tion-era amendments. (This second set of 
cases will be discussed later.) 

Prigg dealt with a sensitive issue that had 
a massive impact in free and slave states 
alike. Article IV of the Constitution gave 
owners a legal right to recover slaves who 
fled to free territory. But how that right 
would be enforced, and whether northern 
officials or citizens were obliged to assist 
the recapture of fugitive slaves, were deli-
cate questions. As antislavery feelings ex-
panded in the North, legitimate questions 
could be raised about the due process rights 
of the accused fugitives, reinforced by 
qualms over seeing individuals they knew 
being legally kidnapped into slavery. In the 
South, however, any resistance to enforc-
ing the Fugitive Slave Act of 1793 was per-
ceived as an insult to their owners’ property 
rights. In Prigg, the Supreme Court affirmed 
owners’ legal right of recapture, but it im-
posed no positive obligations on free state 
governments to support this process. Many 
northern states enacted Personal Liberty 
Laws that left the act still difficult to en-
force6.

Dred Scott v. Sandford tested a thorn-
ier question. Owners often carried their 
slaves with them when they visited or re-
sided in free states and territories. At some 
point, residence in a free jurisdiction would 
emancipate the slave. But as northern states 
began holding that any residence in their 
jurisdiction would be emancipatory, south-
ern states moved in the opposite direction. 
Dred Scott’s case arose when his military 
owner brought him back to Missouri after 

an extended residence in Illinois and the 
Minnesota territory, where slavery was in-
valid under the Missouri Compromise of 
1821. It took eleven years for Scott’s case to 
reach the Supreme Court, but in its deci-
sion, the Court declared that the territorial 
restriction on the extension of slavery set 
by the Missouri Compromise was uncon-
stitutional. Moreover, in the opinion that 
mattered most, Chief Justice Roger Taney 
asserted not only that slaves had no right to 
seek federal legal protection, but that Afri-
can Americans in general, whether enslaved 
or free, had none of the rights of citizens or 
even persons. The entire race was a degrad-
ed people, possessing no “rights which the 
white man was bound to respect”7.

In political terms, the gutting of the ter-
ritorial aspect of the Missouri Compromise 
was the most important part of Dred Scott; 
but it was the racist degradation of African 
Americans that mattered most constitution-
ally. Among the many immediate causes 
of the Civil War, the most important part 
of Dred Scott certainly was one. But even if 
many politicians hoped that this one suit 
would miraculously provide a judicial solu-
tion to “the impending crisis” of sectional 
conflict, the sources of that conflict were 
too intense to be dissolved so neatly. As 
Don Fehrenbacher observes in his classic 
study of Dred Scott, there is no simple way 
to measure its impact. The dominant casus 
belli was the election of a Republican pres-
ident drawing all of his electors solely from 
northern states, plus California and Ore-
gon. Explaining why this one election drove 
the secessionist states to leave the Union 
still remains a puzzle—until one considers 
how deeply embedded the South was in the 
“peculiar institution” of slavery, and how 
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easily they viewed any threat to its persis-
tence as a mortal peril.

“And the war came,” Lincoln recalled 
in his Second Inaugural Address. The Civil 
War itself marks the fifth category of analy-
sis that merits attention. Its consequences 
were immense, complex, and often un-
expected. Politically, the departure of the 
southern delegations enabled Republican 
majorities in Congress to pursue legisla-
tive visions that would have been incon-
ceivable before 1861. Legally, the scale of 
warfare that was unleashed after 1861 led 
Lincoln to launch a fresh effort to codify 
and reform the laws of war, with Professor 
Francis Lieber, a Berlin native, playing the 
key role in drafting what the legal historian 
John Fabian Witt has called Lincoln’s Code. 
In the South, the constitution drafted for 
the Confederacy incorporated many of the 
states’-rights ideas that had dominated 
southern thinking before 1861, arguably to 
the detriment of its war effort. Southern 
writers, engaging in wartime speculation 
that now seems almost fantastic, imagined 
the brave new world they would create if 
they emerged victorious, vindicating the 
wisdom of chattel slavery while their dom-
inant crop still reigned as King Cotton. In 
the North, this kind of speculation took a 
different form, as writers imagined how the 
Union would be reconstituted after the re-
bellion was suppressed.

The most consequential development 
occurred on the battlefield. Whenever Un-
ion armies entered Confederate territory, 
slaves by the thousands fled their planta-
tions. At first the treatment of these “con-
trabands” puzzled Union commanders. 
Legally, slaves were property, not persons. 
Prior to 1861, one general argument against 
their legal emancipation was that their 

owners would then deserve compensation 
under the Fifth Amendment. There was 
thus a preliminary question whether slaves 
could be confiscated as enemy property or 
could simply liberate themselves by escap-
ing their owners. But that question took 
little time to answer. When Lincoln greeted 
the new year of 1863 with the Emancipa-
tion Proclamation, the abolition of slavery 
joined the preservation of the Union as the 
second great war aim. But the Proclamation 
applied only to slaves living behind Con-
federate lines. It did not affect the border 
states of Maryland, Delaware, Kentucky, or 
Missouri. Nor was the future status or abo-
lition forever ensured. As an executive act 
promulgated in wartime, it could be over-
turned legislatively or judicially.

The ultimate solution to this problem 
was the adoption of the Thirteenth Amend-
ment in 1865. That development, along with 
the addition of the Fourteenth and Fifteenth 
Amendments in 1868 and 1870, identified 
the sixth and most important turning point 
in the nineteenth-century history of the 
Constitution. This constitutional transfor-
mation is what warrants describing the be-
ginning of the Reconstruction of the South 
as a Second Founding8.

In retrospect, the use of a constitution-
al amendment to abolish slavery seems so 
obvious and compelling a tactic as to bare-
ly need a historical explanation. In fact, as 
Michael Vorenberg argued in a seminal 
monograph, the resort to the amendment 
process marked a surprising shift in Amer-
ican constitutional culture. Six decades had 
passed since the ratification of the Twelfth 
Amendment, which altered the presiden-
tial election system. Although many other 
amendments were proposed after 1804, 
none ever came close to adoption. The Con-
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stitution bequeathed by the founding gen-
eration was becoming almost a sacred text. 
Using the amendment process to achieve 
fundamental legal and social change thus 
opened up a new and expansive path of re-
form9.

The importance of this development 
became evident in the months following 
the end of the war and Lincoln’s assassina-
tion. With the newly elected Thirty-Ninth 
Congress not due to assemble until De-
cember 1865, President Andrew Johnson, 
a Unionist Democrat from Tennessee, had 
some initiative in determining how Recon-
struction would unfold. His willingness to 
pardon former Confederate officials was 
one cause of alarm. But more disturbing 
was the enactment of so-called Black Codes 
throughout the South that actively restrict-
ed the freedom of Black labor. If the old 
ruling class could not restore slavery per se, 
it could find other means to keep African 
American laborers subservient.

Congressional Republicans adopted a 
two-pronged strategy to remedy this sit-
uation. One critical measure was the Civil 
Rights Act of 1866. The act reversed the ef-
fective denial of full citizenship to African 
Americans that Dred Scott had proclaimed. 
All citizens would enjoy the equal protec-
tion of the laws and the full range of civil 
rights over persons and property vested in 
every citizen. Section 2 of the Thirteenth 
Amendment had provided one basis for 
this statute by empowering Congress to en-
force emancipation. Yet the Civil Rights Act 
had to be enacted over the veto of President 
Johnson, indicating that its permanence 
could not be taken for granted. Moreover, 
because this empowerment of every citizen 
in the exercise of civil rights implied a mas-
sive transformation of state law, it would 

radically alter the structure of American 
federalism, Republicans concluded that the 
Act needed further constitutional authori-
ty. That is what the Fourteenth Amendment 
provided. 

The amendment had multiple purposes. 
Because the interpretation of Section 1 has 
dominated modern legal scholarship on the 
Constitution, the historical importance of 
the remaining sections has been somewhat 
neglected. Section 1 deserves quotation in 
full:

All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or en-
force any law which shall abridge the privileges or 
immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny 
to any person within its jurisdiction the equal 
protection of the laws.

The first sentence effectively over-
turned the racist suppositions that in-
formed Taney’s opinion in Dred Scott; the 
second laid a principled basis for enforcing 
the Civil Rights Act of 1866 (and for “per-
sons” rather than “citizens” alone). 

But the Fourteenth Amendment had 
further purposes. Because the Thirteenth 
Amendment gutted the Three Fifths Clause 
of the original Constitution, which had ben-
efitted slave states in the apportionment of 
representation and presidential electors, 
Section 2 provided that their membership 
in the House of Representatives would be 
reduced should male voters be deprived of 
their suffrage. Section 3 prohibited any of-
ficeholder who had sworn an oath to “sup-
port the Constitution” and thereafter “en-
gaged in insurrection or rebellion against 
the same” from holding office in the future, 
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unless amnestied by Congress. Section 4 
guaranteed the security of the public debt 
that the Union had contracted to suppress 
the rebellion, while barring Southern states 
from assuming or paying their own obli-
gations. Section 5 echoed the Thirteenth 
Amendment by giving Congress “the power 
to enforce, by appropriate legislation,” the 
entire amendment.

While the analysis of Section 1 domi-
nates modern legal scholarship, the other 
provisions of the Fourteenth Amendment 
are viewed almost as historical curiosities. 
That is an error, because Sections 2-4 illus-
trate its deeper political purposes. Collec-
tively they dealt with the pressing political 
challenges of Reconstruction, not only to 
address the dire situation that emerged in 
the defeated Confederate states, but also to 
help maintain Republican rule10. 

One major element of that effort in-
volved creating a new political landscape 
in the south. The Thirty-Ninth Congress 
had stopped short of including the suffrage 
– a distinct political right subject to the ju-
risdiction of state legislatures – among the 
civil rights needing protection. But as the 
provisional governments organized under 
President Johnson retained whites-only 
electorates and officials, the need to re-
make the South politically became evident. 
With Johnson repeatedly vetoing their 
measures, congressional Republicans, 
possessing the super-majorities to enact 
legislation, broadened their agenda. Con-
ventions would be summoned to draft new 
constitutions; new governments would be 
elected; male African Americans would re-
ceive the right to vote and hold office; and 
the states would need to ratify the new con-
stitutional amendments before their dele-
gations could return to Congress. The South 

would remain under military occupation, 
and martial law and military courts would 
be available to enforce these obligations.

To guarantee African American suf-
frage, the Fifteenth Amendment was pro-
posed in 1869 and ratified in 1870. Beyond 
its obvious importance to the South, the 
amendment mattered in northern states, 
too, because the two parties had grown more 
competitive nationally. Proponents naively 
hoped that possession of the suffrage would 
radically alter the character of southern 
politics. Armed with the vote, supported by 
northern interests, and capable of forming 
alliances with other southerners, African 
Americans would be better able to protect 
their rights and interests.

The three amendments adopted be-
tween 1865 and 1870 were thus truly equiv-
alent to a second founding. Though respect 
for federalism remained important, the 
United States became much more of a na-
tion-state and much less of a confederation 
than it had been in 1861. Yet fundamental 
constitutional change does not occur in a 
political and social vacuum. Throughout 
the South, the white population desperately 
wanted to preserve its political command, 
economic dominance, and most important, 
its racial supremacy. To achieve these ends, 
it was also willing to employ violence and 
political terror, a strategy made easier by 
the brutal experience the Civil War had pro-
vided. The appearance of the Ku Klux Klan 
and other para-military groups imperiled 
Republican officials and terrorized African 
Americans, requiring the South to remain 
under military occupation.

Thus in addition to the constitutional 
transformation that Reconstruction en-
tailed, its actual implementation became 
an exercise in transitional justice – our sev-
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enth category of analysis. Dismantling the 
old slavocracy and enhancing liberty for 
the freedmen defined the complementa-
ry challenges that Republicans faced after 
1865, and even more so after 1869, when 
Ulysses S. Grant, the Union’s former com-
manding general, replaced Andrew John-
son as president. Thinking of Reconstruc-
tion as a case of transitional justice enlarges 
the framework for both scholarship and 
teaching, enabling one to make analytical or 
pedagogical comparisons to the experienc-
es of other modern nations, such as South 
Africa and Argentina. How far does one go 
in prosecuting the leaders and abettors of 
the defeated regime or, on the other hand, 
attempting to reconcile them to the new 
government? How deep and costly a com-
mitment does the victorious party want to 
make to ensure that its original objectives 
are attained, especially when enthusiasm 
to sustain the struggle wanes? How does 
one balance the urgency of maintaining a 
military occupation against the benefits 
or restoring normal civil justice? One im-
portant outcome of Reconstruction was the 
creation of the Department of Justice. Be-
fore 1861, federal legal activity had been a 
highly decentralized matter, and the attor-
ney general acted not as the head of an ac-
tive department but merely as the national 
government’s lead counsel. Now there was 
an institutional basis for national legal ac-
tivity, a development which had a lasting 
impact on the structure of governance. 

But litigation can be slow and painstak-
ing, and often requires repetition in mul-
tiple locations. The most important task 
that federal courts faced after 1870 was to 
convert the broad principles enunciated 
in Section 1 of the Fourteenth Amendment 
into coherent legal doctrines. As the le-

gal historian William Nelson argued in his 
influential book on The Fourteenth Amend-
ment, its framers had no need to resolve 
the divergent emphases and even tensions 
that their appeals to different principles re-
flected. But courts would have to make these 
choices. Beginning with the Slaughterhouse 
decision of 1873 and the Civil Rights Cases of 
1883, the Supreme Court sharply narrowed 
the potential impact of Section 111.

The focal point of these developments 
was the interpretation of the second sen-
tence of Section 1, which established three 
further legal categories of analysis: the 
privileges and immunities of citizens, and 
the rights of all persons to due process and 
equal protection. In Slaughterhouse the 
Court narrowed the Privileges and Immu-
nities Clause to cover only national rights 
secured under the federal Constitution, 
not a variety of other claims based on state 
law. The effective outcome of this ruling, by 
a narrowly divided Court, was to strip the 
Clause of any serious use. A decade later, in 
the Civil Rights Cases, the Court overturned 
the Civil Rights Act of 1875, which barred 
the owners of private businesses from 
refusing to serve African American cus-
tomers. These were merely private acts of 
discrimination, the Court held, not public 
acts of state where the claims of equal pro-
tection would matter more. In effect, the 
Court treated racial prejudice as an attitude 
so deeply embedded in the sentiment of 
white Americans as to lie beyond the scope 
of legal reform or regulation. One year lat-
er, in Cruikshank v. United States, the Court 
overturned the conviction of a handful of 
perpetrators who had been charged with 
abetting the slaughter of roughly a hundred 
Louisiana freemen who had been holding 
a political meeting, on the grounds that no 
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federal right — even under the Petition and 
Assembly Clause of the First Amendment 
or the Due Process Clause of the Four-
teenth — had been infringed by this private 
violence.

These decisions set legal doctrines that 
would have a profound impact for dec-
ades to come. But they also reflected other 
forces that led the great project of Recon-
struction to begin collapsing by the late 
1870s. The Union army could not occupy 
the South indefinitely. Nor could north-
ern public opinion remain convinced that 
the expense and commitment needed to 
secure equality for the freedmen was fully 
justified. Even among Republicans, tra-
ditional ideas of federalism began to re-
surge. As competition to control Congress 
became more intense, both parties refined 
the practice of partisan gerrymandering for 
the House of Representatives12. A plausible 
case can also be made that when the moun-
tain and great plains states of North and 
South Dakota, Wyoming, Montana, Idaho, 
and Washington were admitted to the Un-
ion in 1889-1890, they served as “rotten 
boroughs” enabling Republicans to retain 
control of the Senate.

The erosion of the rights and liberties 
of emancipated African Americans did not 
occur overnight, but the establishment of 
this new form of racial subordination was 
effectively completed by the end of the 
nineteenth century. Its apotheosis came 
with Plessy v. Ferguson (1896), a ruling 
that joins Dred Scott atop the list of the Su-
preme Court’s most reviled cases. In Plessy 
the Court upheld a Louisiana statute au-
thorizing railroads to provide “equal but 
separate accommodations” for white and 
black riders. Homer Plessy, the plaintiff, 
was a light-skinned African American who 

could pass as white in ordinary social en-
counters. His suit was a genuine test case, 
designed to demonstrate both the arbi-
trary nature of racial perceptions but, even 
more important, the extent to which en-
forcing racial barriers in public transpor-
tation would violate the egalitarian impli-
cations of the Thirteenth and Fourteenth 
Amendments.

Plessy lost his suit by a 7-1 vote. The lone 
dissenter was John Marshall Harlan, who 
had also been the sole dissenter in the Civil 
Rights Cases a decade earlier. Harlan is one 
of the few justices who deservedly merits a 
biography, and as is often the case in writ-
ing the history of constitutional law, his dis-
sent makes for far more compelling reading 
than the majority opinion. (Dissenters are 
free to express their legal and moral con-
victions without worrying about doctrinal 
implications for lower courts.) But where 
Harlan appealed to a “color-blind” Consti-
tution, the majority held that so long as the 
railroad carriages were equally comforta-
ble, the segregation of the races was a rea-
sonable exercise of the state’s police power, 
even if African Americans felt demeaned by 
the process13.

Plessy and Dred Scott are frequently com-
pared, for obvious reasons. Both treated 
African Americans, whether enslaved or 
free, as a degraded race. But Dred Scott had 
been innovative in a way that Plessy was not. 
In 1857 many observers hoped that the Su-
preme Court would somehow find a legal 
solution to a grave political threat. That 
hope proved terribly naïve, and while Don 
Fehrenbacher carefully weighed the case’s 
importance in the many causes of the Civ-
il War, no one would question it was always 
perceived as being deeply consequential. 
By contrast, Plessy effectively encoded two 
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decades of the “redemption” of white rule 
in the South. The exercise in transitional 
justice that began in 1866 had failed, and by 
the 1890s, everyone knew it. The decision in 
Plessy deeply disappointed the appellants, 
but the results were unsurprising. Plessy 
operated as a precedent that controlled ju-
dicial and legislative actions for the next six 
decades, establishing the doctrine that ra-
cial segregation was permissible so long as 
the activities regulated were equally availa-
ble to whites and blacks alike. That fiction, 
rarely if ever honored in practice, justified 
the so-called Jim Crow practices that dom-
inated southern life until Brown v. Board of 
Education (1954-1955) initiated the Second 
Reconstruction.

And that identifies the final and eighth 
category of analysis that must be addressed. 
The Second Founding ended in a constitu-
tional failure that the United States needed 
decades to overturn. Given the self-con-
fidence in American exceptionalism that 
informs so much American writing, the 
need to reckon with constitutional failure 
has proved a challenging task. Well into the 
twentieth century, the failure of Recon-
struction was more often attributed to the 
naïvete of the reformers than to the violent 
and persistent resistance of a racist South. 
African American scholars, led by W. E. B. 
DuBois (1868-1963) and John Hope Frank-
lin (1915-2009), knew better, but it took 
the work of other white scholars, led by C. 
Vann Woodward and Kenneth Stampp, to 
enable the revisionist view to become more 
successful and pervasive.

3. The Concerns of Twentieth-Century 
Constitutionalism

The turn of the twentieth century opened a 
new era in the history of the Constitution. 
Three new amendments made impor-
tant alterations to the text. The Sixteenth 
Amendment (proposed in 1909, ratified in 
1913) reversed the Supreme Court’s con-
troversial decision in Pollock v. Farmers’ 
Loan and Trust (1895), which invalidated a 
congressional tax of two percent on annual 
incomes over $4,000 on the problematic 
grounds that this was a “direct tax” that had 
to be apportioned among the states on the 
basis of their population. The amendment 
made the income tax a reliable basis for 
funding the national government, an im-
portant tool that enabled it to use its spend-
ing power to shape social policy within the 
states. Two other amendments marked im-
portant steps in the democratization of pol-
itics. The Seventeenth Amendment (1913) 
transferred the power to elect senators 
from the state legislatures to the voters. The 
Nineteenth Amendment (1920) declared 
that the right to vote in national or state 
elections “shall not be denied or abridged 
…  on account of sex”14.

One other amendment deserves no-
tice for a different reason. The Eighteenth 
Amendment (proposed in 1917, ratified 
in 1919, repealed in 1933) prohibited “the 
manufacture, sale, or transportation of in-
toxicating liquors.” Prohibition was the 
culmination of decades of agitation pro-
moted by the temperance movement. Al-
though passage of the amendment proved 
remarkably easy, its enforcement was far 
less popular. The impetus it gave to bootleg 
liquor dealing gave organized crime a major 
boost. To avoid the obstructive influence 
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that the temperance movement exerted 
over state legislatures, Congress made the 
Twenty-First Amendment repealing pro-
hibition subject to approval by popularly 
elected conventions — the only occasion on 
which that alternative method for ratifying 
amendments has been used.

Beyond these formal changes in the text, 
three other developments set the frame-
work for twentieth-century constitutional 
history. The first of these concerned what 
scholars call the Lochner era, when the Su-
preme Court developed a judicial doctrine 
of substantive due process that sharply 
constrained legislative actions to regulate 
the modern economy. The second involved 
the sustained efforts of the political lead-
ers of the one-party Democratic South to 
maintain the edifice of white supremacy 
and racial segregation that the Jim Crow 
legislation of the late nineteenth and ear-
ly twentieth centuries had codified. These 
racial barriers were enforced by the vicious 
lynching of any African Americans whose 
behavior seemed to defy or merely insult 
white supremacy. Third, the organization of 
the National Association for the Advance-
ment of Colored People (NAACP) in 1909 
and the American Civil Liberties Union 
(ACLU) in 1920 marked an epochal advance 
in the pursuit of public interest litigation 
grounded in constitutional claims. The 
idea of pursuing political interests through 
constitutional litigation was hardly a novel-
ty to Americans. But the idea of doing this 
strategically, by building one judicial victory 
atop another over a prolonged period, was 
innovative. The NAACP and the ACLU be-
came paradigmatic examples of how organ-
izations and the interests they represented 
could litigate their way to political success. 

Lochner v. New York (1905) marked the 
moment when the Supreme Court gave 
the Due Process Clause of Section 1 of the 
Fourteenth Amendment a new importance. 
In Slaughterhouse the Court had limited 
the scope and impact of the Privileges and 
Immunities Clause; in Plessy it had inter-
preted the Equal Protection Clause to make 
it compatible with racial segregation and 
white supremacy. In ordinary usage, due 
process of law bears a simple, straightfor-
ward meaning: acts of government affecting 
the fundamental rights of “life, liberty, and 
property” should conform to some fixed 
and known set of rules. But with Lochner 
and the line of cases that it symbolized, the 
Court gave due process a much more ex-
pansive meaning. 

In Lochner a narrowly divided Court 
overturned a New York statute limiting 
the working hours of bakers to sixty hours 
a week or ten hours a day. The law could 
have been easily justified as a reasonable 
exercise of the “police power”—that is, of 
the state’s broad authority to act in behalf 
of public health and safety. Instead, the 
five-member majority held that the right to 
bargain for one’s labor was so fundamental, 
so important to individual liberty, that its 
denial or limitation violated due process of 
law. In this view, due process could involve 
something other than making government 
act in conformity with fixed rules. Some 
rights were so substantively important that 
their legislative limitation would infringe 
due process as well15.

Lochner foretold the restrictive role that 
the Supreme Court played over the next 
three decades in checking “progressive” 
legislation that sought to deal with the so-
cial evils of industrial capitalism. By the 
1910s the Court had become a major target 
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of political criticism. But its true crisis came 
only in the mid-1930s, when it overturned 
crucial elements of the New Deal program 
that President Franklin Roosevelt and a 
solidly Democratic Congress had adopted 
to deal with the Great Depression. After 
President Franklin Roosevelt and his party 
overwhelmingly swept the 1936 elections, 
some of the Justices began to worry that the 
Court was losing political legitimacy. The 
idea that the president and Congress might 
simply vote to enlarge the Court—its size is 
not determined by the Constitution—may 
have provided another incentive. The cru-
cial change –“the switch in time that saved 
nine” – came in West Coast Hotel Company v. 
Parrish, when Justice Owen Roberts joined 
the four more liberal judges to sustain a 
Washington State minimum wage law16.

In the aftermath of this decision, the 
Court entertained a number of other cas-
es that effectively laid a foundation for the 
modern regulatory state. This jurispruden-
tial shift is often described, fairly, as a con-
stitutional revolution. Arguably the most 
important component of this revolution 
was a profound shift in the interpretation of 
the Interstate Commerce Clause. In place of 
the prior view that defined commerce pri-
marily in terms of the physical movement 
of goods across state lines, the new inter-
pretation involved identifying a “substan-
tial relationship” between the activity being 
regulated, on the one hand, and manufac-
turing and trade more generally, on the 
other. The acceptance of this expansive 
definition was facilitated by a major change 
in the composition of the Court. Roosevelt 
made seven appointments in the years im-
mediately following the switch, dramat-
ically demonstrating how important the 
appointment power could be in moments 

of heated contest. The Supreme Court was 
now politically consistent with nation-
al political sentiment, as it was expressed 
through elections.

In pursuing their agenda, the New Deal 
Democrats thus transformed the national 
political landscape. Democrats controlled 
Congress for decades to come, losing the 
House of Representatives only in 1946 and 
1952, while holding the Senate until 1980. 
One important element in this success 
was a shift in political allegiances of Afri-
can Americans and the Jewish community 
formed of first- and second-generation 
immigrants. Both groups had previously 
favored Republicans, but amid the Depres-
sion the New Deal agenda proved highly 
attractive. Yet to succeed nationally, the 
Democrats required the continued loyalty 
of the one-party South, where Republicans 
remained wholly uncompetitive. Important 
elements of the New Deal agenda would 
benefit the South, most notably the creation 
of the Tennessee Valley Authority, which 
became the basis for the electrification of 
much of the rural South, the economic de-
velopment of the region, and a powerful 
example of the new role the national gov-
ernment could play in promoting collective 
social welfare.

Yet in accepting these and other ben-
efits, southern political leaders and their 
white constituents clung to one tradition: 
to preserve the segregationist and racial 
supremacist regime they had created in the 
late nineteenth century. The maintenance 
of this regime fulfilled the same func-
tion that the treatment of chattel slavery 
as an institution subject solely to state law 
had enjoyed before 1861. Southern politi-
cal leadership became more cohesive and 
effective with each passing decade. After 
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1900 – and in defiance of the expectations 
of the framers of the Constitution – mem-
bers of Congress began to think of service 
there in careerist and professional terms. 
Moreover, the advantages of incumben-
cy were reinforced in both the one-party 
South and within Congress, where influ-
ential committee chairmanships were gen-
erally awarded  on the basis of seniority. 
When vital regional interests were at stake, 
southern senators could use the filibuster — 
a rule requiring two-thirds of the Senate to 
agree to terminate a debate and proceed to 
a vote — as the ultimate check on legislation 
they opposed. Civil rights legislation equiv-
alent to the measures that Congress had en-
acted during Reconstruction were a virtual 
impossibility—unless they were so weak as 
to be inconsequential17.

Understanding the force of this com-
mitment is not a hard task for scholars, but 
it does pose a greater challenge to class-
room teachers precisely because they need 
to deal directly with the nature of racial and 
racist attitudes. That much seems obvious. 
What bears further emphasis, however, is 
recognizing how much the distinctive and 
tragic characteristics of the South have al-
ways mattered in American politics. Coun-
terfactually one can speculate how the free 
and slave states would have evolved had the 
Confederacy survived the Civil War intact. 
In the early 1860s, many southern thinkers 
remained optimistic that the revival of their 
“cotton is king” economy would preserve 
slavery as an institution and the prosperity 
of their region. But even as a tightly organ-
ized minority region, the South acted as an 
independent variable and often decisive el-
ement in American politics.

That is what makes the emergence of 
sustained public interest litigation, as pi-

oneered by the NAACP, such an important 
factor in constitutional politics. Without 
adequate access to any political institution 
in the segregated South, the NAACP had 
nowhere else to turn but to the courts. Be-
cause most of the laws the NAACP opposed 
came from state and local governments, its 
obvious strategy would be to apply Section 
1 of the Fourteenth Amendment against 
these jurisdictions and insist on giving the 
Equal Protection Clause a robust reading. 
But mounting a litigation campaign of this 
kind is hard work. One needs to identify 
the most vulnerable object of attack; to find 
the best fact pattern to sustain a case; and 
to recruit plaintiff-litigants who can bear 
the vexations, threats, and literal dangers of 
sustaining their case. In the realm of educa-
tion, any attempt to desegregate elementary 
and secondary schools or even undergrad-
uate institutions seemed likely to generate 
massive protests based on the blatant fear 
of social intermixing. A more sensible, 
prudent, and less expensive strategy would 
focus instead on professional schools, and 
thereby set precedents that might later be 
extended to lower levels of education18.

The appeal to federal courts to adjudi-
cate in support of fundamental individual 
rights had another source: the American 
Civil Liberties Union. The main original 
mission of the ACLU was to protect free 
speech claims against the repressive perse-
cution that followed the nation’s entrance 
into the First World War and the postwar 
Red Scare against pro-communist agita-
tors. Although issues of free speech and the 
free exercise of religion were its core com-
mitments, its concerns grew substantially 
over time, to the point that protecting the 
first eight amendments to the Constitution 
defined the ACLU’s greater agenda. When 
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the sesquicentennial of the Bill of Rights 
was celebrated in 1941, Americans gener-
ally and lawyers more particularly gave new 
importance to the additional articles that 
James Madison, almost singlehandedly, 
had convinced his colleagues in the First 
Congress of 1789 to consider. 

By the 1930s, then, the nation had en-
tered a new epoch, when “rights talk” – 
rather than discussions of the powers and 
structure of governance — would dominate 
its constitutional concerns. The portent of 
this new era appeared in the most famous 
footnote in American jurisprudence. U.S. 
v. Carolene Products Company was just one 
more case in which the Supreme Court de-
veloped its new Commerce Clause doctrine. 
But in footnote 4, Justice Harlan Stone in-
troduced a new set of criteria by which the 
Court might henceforth consider over-
turning duly enacted statutes. In the realm 
of economic legislation, the Court should 
now show greater deference to the political 
branches. But there were three other con-
ditions under which the Court could subject 
legislation to closer scrutiny: 

first, when it involved specific guarantees of 
rights, including those stated in the first eight 
amendments to the Constitution, which could be 
applied against the states under the Fourteenth 
Amendment; 
second, when ordinary political processes did 
not offer litigants adequate recourse to redress 
their grievances; 
and third, when the parties seeking relief be-
longed to “discrete and insular minorities,” 
whether religious, ethnic, or racial in nature19.

The first category anticipated the de-
velopment of the “incorporation doc-
trine”, which explicitly extended nearly all 
of the rights enumerated in the first eight 
amendments against the states. The second 
clearly applied to the disfranchised Afri-

can American population in the South. The 
third category fit the situation of religious 
sects like the Jehovah’s Witnesses, whose 
often obnoxious behavior played a catalytic 
role in the evolution of doctrines relating 
to the free exercise of religion20. It would 
also cover the harsh treatment imposed on 
Japanese Americans during World War Two, 
when, in defiance of their status as Ameri-
can citizens, the government arbitrarily in-
terned them in isolated camps21.

This subordination of Japanese Ameri-
cans marks one of the bleakest chapters in 
American law. Though far different in du-
ration and severity from the centuries-long 
oppression of African Americans, it fos-
tered a significant shift in public sentiment 
that made overt issues of racial discrimi-
nation and oppression an open subject of 
public controversy. The mass murder of 
millions of European Jews during the Hol-
ocaust only deepened this sentiment. It was 
against this background that the NAACP 
finally concluded that it could attack segre-
gated schools. Building on the precedents 
it had gained in its suits pursuing desegre-
gation in graduate education, the NAACP 
believed the Supreme Court would be will-
ing to reconsider the entire edifice of racial 
segregation it had legitimated in Plessy v. 
Ferguson.

The outcome of this strategic choice was 
the Court’s unanimous holding in Brown v. 
Board of Education, the most celebrated ju-
dicial decision in American (and perhaps 
even global) constitutional history. The de-
tails of this famous decision need not con-
cern us here. But two points deserve major 
emphasis. First, rather than engage in the 
kind of nuanced reasoning and extensive 
citations to legal precedent that commen-
tators might have expected, Chief Justice 
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Earl Warren wrote an elegant opinion that 
was, at heart, simply an appeal to egalitari-
an principles. That opinion, though not its 
results, therefore disappointed many com-
mentators for its very brevity. Second and 
more important, the appeal left open diffi-
cult questions about how to enforce the de-
cision. For many southern whites, the Court 
seemed to be attacking an entire way of life 
that they desperately wished to control. 
“Massive resistance” was the name given to 
the southern response to Brown22. 

For historians, then, the real problem 
involves explaining how the United States 
moved from the initial judgment in Brown 
to the enactment of the Civil Rights Act of 
1964 and the Voting Rights Act of 1965. 
These were the true milestones of the Sec-
ond Reconstruction. Although the initial 
role that the Supreme Court played was an 
important catalyst, it was only secondary 
in a larger story. The massive opposition 
that the Brown decision aroused through 
much of the South led the Court to reiterate 
a famous statement from Marbury v. Madi-
son, the famous judicial review decision of 
1803, affirming that it was “emphatically” 
the duty of the judiciary to “say what the law 
is.” But that statement could not overcome 
the multifold efforts of countless southern 
jurisdictions, from school boards to state 
governors and legislatures, to preserve a 
segregated society23.

The story of this decade of political 
change after 1954 has multiple dimensions. 
One notable aspect of this story involves the 
role of African American college students 
sitting in at segregated lunch counters and 
refusing to leave unless they were served. 
Protest marches that drew violent respons-
es from local police were widely covered on 
television news — then a novelty — eliciting 

popular sympathy from millions of viewers. 
The refusal of southern officials to conform 
to judicial orders desegregating schools 
led the administration of President John 
Kennedy, initially somewhat hesitatingly, 
to pursue additional legal remedies. It was 
the southern “backlash” against Brown that 
helped to persuade other Americans that a 
mere judicial decision would not complete 
the greater work. The tragic assassination 
of President John F. Kennedy in November 
1963 also advanced the case. His successor, 
Lyndon Baines Johnson, treated enactment 
of the Civil Rights Act and Voting Rights Act 
as a tribute to Kennedy’s legacy and an op-
portunity to demonstrate his own impres-
sive legislative skills24.

Those two acts number among the most 
important pieces of legislation Congress 
ever passed. Drawing upon the broad read-
ing of the Interstate Commerce Clause fash-
ioned during the New Deal, the Civil Rights 
Act gave African Americans equal access to 
every form of business: restaurants, ho-
tel, theaters, stores, and everything else. 
Equally important, the Voting Rights Act 
and its later revisions empowered Afri-
can Americans to exercise their Fifteenth 
Amendment right to vote throughout the 
South, while imposing other restrictions on 
electoral laws that could be manipulated to 
minimize their political influence. These 
acts drove the Second Reconstruction that 
attained many of the goals its predecessor 
had failed to secure a century earlier. The 
repercussions of these acts still dominate 
American politics six decades later.

Yet while the hard work of the civil rights 
movement in the 1960s became primarily a 
political struggle, the Supreme Court was 
reshaping American constitutionalism in 
other ways. Under the leadership of Chief 
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Justice Earl Warren and his successor, 
Warren Burger, the Supreme Court pur-
sued a “rights revolution” of another kind. 
Following the path marked by Footnote 4 
of Carolene Products, the Court developed 
the “incorporation doctrine,” which held 
that nearly all the rights identified in the 
first eight amendments to the Constitution 
could be applied and amplified against the 
states. Nor did this approach always depend 
on the literal text of the Constitution. In 
two epochal cases, Griswold v. Connecticut 
(1965) and Roe v. Wade (1973), the Court in-
ferred that “penumbras, formed from ema-
nations” from the Bill of Rights established 
a general right of privacy that protected the 
right of married couples to practice con-
ception and of pregnant women to decide 
whether to obtain abortions.

Over time, Roe v. Wade arguably became 
the most controversial decision in Amer-
ican judicial history. When we consider 
the ongoing repercussions of that case, 
and those relating to the civil rights laws 
of the mid-1960s, one can argue that 1973 
marked a turning point when we move from 
the realm of constitutional history, properly 
defined, to the rush of current events whose 
consequences are not yet known, which 
as yet makes their true historical analysis 
quite difficult.

4. The Uncertain Path Ahead: A Few Final 
Thoughts

Of course, the constitutional history of par-
ticular events and decisions occurring over 
the past half century can already be written. 
The best examples here cover momentous 
judicial decisions: Roe v. Wade and its after-

math, including the movement that culmi-
nated in the Supreme Court’s recent deci-
sion to repudiate the constitutional right to 
abortion; the Court’s acceptance of same-
sex relations as a legitimate expression 
of a personal right to privacy; and its en-
dorsement, now increasingly problematic, 
of a neutral standard for judging claims of 
religious exemptions to particular laws and 
regulations25. Such studies often illustrate 
how so many legal challenges arise from 
contrived cases selected and shaped by 
public interest litigators. Another involves 
recognizing how the justices often invite 
challenges to judicial doctrines they want to 
modify or overturn — including gutting the 
Voting Rights Act.

There are, however, two broader topics 
that identify matters of immediate con-
cern. One involves the role of historians 
in evaluating the so-called originalist ar-
guments that dominate modern constitu-
tional interpretation. The other concerns 
how historians, today and in the future, will 
deal with the degradation of constitutional 
norms embedded in the behavior of Donald 
Trump and the deterioration of the Repub-
lican party into an authoritarian cult.

Historians naturally assume that any 
inquiry into the original intended or un-
derstood meaning of a constitutional text 
must be inherently historical in nature. 
That was the inspiration, formed in the 
early 1970s — before the word originalism 
was coined — that led me to write Original 
Meanings, which explain how a historical 
approach to this problem could work. But 
avowed originalists, both on the bench and 
in the law schools, have turned away from 
relying on historical sources. They describe 
their own approach as being inherently lin-
guistic in nature: a search for the public or 
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semantic meaning of contested terms. In 
this view, historical analysis appears too 
indeterminate to satisfy the jurists’ desire 
for certainty. Historical evidence can still 
illustrate linguistic usage; but the specific 
political purposes that explained the adop-
tion of these terms seems largely irrelevant 
to this quest. The obvious rejoinder that 
historians need to make is to insist that the 
original meaning of a constitutional clause 
can never be understood or explained if one 
does not examine the purposes and debates 
surrounding its adoption. And their duty as 
teachers is to explain why a historical ap-
proach makes much better sense than the 
linguistic turn26.

Dealing with the Trump problem and 
the degeneration of the Republican par-
ty poses far graver difficulties. Historians 
have always assumed that, once past the 
Civil War, the nation would always enjoy 
constitutional stability. They were equally 
confident that the peaceful transfer of pow-

er through democratic elections has been 
the dominant norm of political behavior 
since 1801 – again except in 1861. To have a 
sitting president abandon those norms, fo-
ment an insurrection to annul an election, 
survive two impeachments on the basis of 
partisan fealty, and remain the dominant 
figure in his party: these are conditions that 
stagger any historian’s imagination, not 
merely because they are so anomalous, but 
because they reveal that the entire consti-
tutional system is in danger27. Such a per-
ception will force historians to search for 
causal explanations they have rarely con-
sidered previously. It will be a great source 
of intellectual stimulation – and perhaps 
political despair.
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